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EMINENT DOMAIN TODAY IN KANSAS* | 


By A. HARRY CRANE 
of the Topeka, Kansas, Bar 


It is felt that the subject eminent domain may be of considerable interest to 
the bar and bench at this time because of the tremendous expenditures for new 
and expanding highways. This construction of new highways and expanding 
of existing ones involves additional right of way. 


It means that in many localities where for years there have been few if any 
condemnations, that recently and in the near future there have been or will 
be many. 

At the outset I would like to state that there are at least nine statutes provid- 
ing ways and means of condemnation, some varying radically from others but 
all differing in certain particulars. 

This situation is very clearly set out by Mr. Justice Schroeder in his dissenting 
opinion in the case of Moore v. Kansas Turnpike Authority, 181 Kan. 840, pp. 
849 & 850, and I quote therefrom: 

“With vast condemnations in the offing by reason of the Federal highway ex- 
pansion program attention must be focused upon adequate legislation. The great 
number of Kansas Turnpike cases appealed to this court should serve as warning. 

“The perplexity and confusion in the Kansas law on eminent domain today must 
be attributed in part, at least, to the numerous distinct statutory procedures author- 
ized by the legislature. The applicable statute in a given situation is determined by 
the authority seeking to exercise the power of eminent domain. Condemnation by 
a railway company is conducted pursuant to G. S. 1949, 66-901 to 911, incl; the 
state highway commission and others must proceed under the general condemnation 
law, G. S. 1949, 26-101 and 102, as amended; condemnation by cities is conducted 
pursuant to G. S. 1949, 26-201 to 210, incl; the Kansas — Authority was 
given special concessions to proceed under G. S. 1955 Supp., 68-2006, and except 
as there modified, is required to proceed under the general condemnation law; and 
still another procedure is provided for the State to exercise its power of eminent 
domain for land of historical interest in 26-301 to 306, incl.” 


Sometimes it is difficult for the landowner to know which procedure is be- 
ing followed and how to protect his rights. 


I would like to strongly recommend that the members of the legislature who 
are members of this association propose a codification of the condemnation 


/ Statutes so that a single method would be provided. This could be worked out 


by the Legislative Council, however, I should say that this has been done once 
before. If so worked out, it should be carried through the legislature and some 
of our friends would also need to persuade the governor that it should be signed. 
This last statement is said partly facetiously but not altogether so because House 
Bill 140 did pass the recent session of the legislature and was vetoed. 

This bill did two things. First it clarified section 26-102, which is conflict- 
ing in its terms and has so been held by the Supreme Court of this state in-the 
case of Burke v. Board of Education of Common School District No. 110, 181 


*Part of “Section Meeting” discussions during the Annual Meeting at Hutchinson, May 7, 1959; Robert E. 
Ferguson, Chairman. 
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Kan. 534. Secondly, it provided the option in the landowner to have condemna- 


tion appeals tried to the court or a commissioner. This would have saved time, 
of the parties, jury, court and landowners as well as the condemners. It would 
have saved tremendous expense. Likewise, at least uniformity of results would 
have been secured which are sadly lacking by jury trials. To my way of think- 
ing House Bill 140 should be the law today. 


Further consideration of the case of Burke v. Board of Education of Common 


School District No. 110, supra, clearly points up the inconsistency of Section 
26-102, G. S. 1957 Supp. A part of the statute broken down into portions by 
the opinion reads as follows from pages 538 and 539: 


“. . . (3) and by depositing the amount for which the property taken was ap 
praised with the clerk of the court, to the use of the persons entitled thereto, (4) 
and said lands shall be deemed to be condemned and taken for the use of petitioner, 
and title to said lands shall vest in said petitioner and condemner; . . . (7) The 
court may order that the sum of money estimated by the petitioner as shown by the 
verified declaration or statement hereinbefore provided for be paid forthwith for or 
on account of the just compensation to be awarded in said proceeding. (8) If the 
compensation finally awarded in respect to said lands, or any parcel thereof, shall 
exceed the amount of the money paid in by condemner and so received by any 
person entitled, the court shall enter judgment against the condemner for the 
amount of the deficiency with interest at the rate of six percent per annum from 
the date of taking to the date of payment; but interest shall not be allowed on so 
much thereof as shall have been paid into the court . . .” (emphasis supplied) 


Mr. Justice Schroeder’s comments on this portion of the statute were as 


follows from page 539 and 540 of the opinion: 





“, . . The argument of the appellants, under the statute as adopted, is plausible 
and merits some discussion. By reading provision No. 3 and provision No. 8 to- 
gether it would appear that the condemner, who desires immediate possession but 
desires to appeal, is obligated to pay the entire award of the appraisers into court, 
that such payment is for the use of the persons entitled thereto, and that such per- 
sons are entitled to receive all that is paid into court. If this be so, then how can 
provision No. 7 be reconciled? Is the district court entitled to exercise its discre- 
tion upon application and order the lesser sum, established by the verified declara- 
tion or statement of the petitioner, to be paid forthwith as just compensation? If 
this is so, then does the statute by provision No. 8 deny interest to the landowner 
on that portion which he cannot receive under order of the court but which has 
been paid into court? If a district court is obligated under the word “may” in pro- 
vision No. 7 to exercise its discretion either to order the sum estimated by the 
verified declaration or statement of the condemner paid forthwith as just com- 
pensation or to refuse such order and deny any compensation whatever until final 
judgment, is not the purpose of the act defeated because the condemner in a posi- 
tion of control may jer a ridiculously low figure in its verified declaration or 
statement and thereby defeat not only the immediate payment of just compensa- 
tion but avoid payment of interest under provision No. 8 as well? If that is the 
interpretation, such predicament for the landowner would unjustly force him to 
settle with the condemner at less than the fair market value or less than full com- 


pensation ...” 
As a practical matter, the statute is so inconsistent that the three district judges 


of Shawnee County sitting in banc rendered a written opinion to the effect that 
they felt portions of it were unconstitutional. Their position is that if the con- 
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demner only consents to the withdrawal by the landowner of the amount by the 
verified statement and there is any increase above that figure, regardless of 
whether it is more than the court-appointed allowance or not, that interest will 
be allowed on the increase. 


I have had experience in another district court where the court-appointed 
allowance was in round figures $27,800, the verified statement $16,800. At 
the trial there was no evidence offered by the condemner as low as their verified 
statement and the jury allowed $34,550. However, the court would not permit 
any interest on the $11,000 difference between the amount permitted to be 
withdrawn, being the amount of the verified statement, and the court-appointed 
allowance regardless of the fact that this was not permitted to be drawn by the 
landowner. Thus, a verified statement could be put in for $1.00 and no interest 
ever paid to the landowner regardless of his increasing the original award. 


The clear purpose of Section 26-102, G.S.S. 1957 was to permit the con- 
demner to pay in the money and still appeal and to permit the landowner to 
withdraw money and still appeal. What the landowner could not withdraw 


y should bear interest. 


In 1953 the controlled access statutes were passed, they are sections 68-1901 
et. seq. G. S. 1957 Supp. Apparently they were needed in the light of the build- 
ing of what might be called through ways. These statutes have posed some 
interesting questions which are relatively new in Kansas and I now propose to 
discuss some of them. One of the questions is, where access is taken at the same 
time that a new highway is condemned. In this instance should compensation 
be allowed for no access being permitted onto the new highway. This ques- 
tion is squarely before the Supreme Court involved in an appeal from Shawnee 
County in the case of Riddle v. State Highway Commission. The court is ap- 
parently experiencing some difficulty with this question as the case has been 
passed on two occasions where it would usually be decided. 


Next, we have a question when access is taken from an established highway. 
There have been two decisions on this point. They are the Simmons case from 
Saline County and the Franks case from Shawnee County. Their citations are 
as follows: 


(Simmons v. State Highway Commission, 178 Kan. 26; Franks v. State 
Highway Commission, 182 Kan. 131.). 


The salient points in these cases are as follows: 


At common law each owner of land had a right to enter upon the highway 
or street in front of his property subject to reasonable regulations for safety; 
that this was a vital property right and when taken should be compensated for. 


In the Simmons v. State Highway Commission case, supra, the following is 
set out in the opinion by Mr. Chief Justice Parker at page 28: 
“However, it is conceded that at that time she had a common law right of access 


onto such highway at any point, subject to compliance with the lawful regulations 
pertaining to entrances promulgated by the commission.” 
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It is also set out in the syllabus of the Simmons case in part as follows: 


“, . . Under the facts, conditions and circumstances set forth in the opinion the 
trial court did not err (1) in receiving evidence tending to show that land taken, 
possessing access rights, had a greater value than remaining adjacent land without 
those rights; . . .” 

In the Franks case, above mentioned, wherein the opinion was written by 
Mr. Justice Robb, approval was given to the Simmons decision and the court 
further stated on Page 137 as follows: 

“The allegations of the petition make it appear that if an injunction were refused, 
the commission, without condemnation, could limit and control plaintiffs’ previous 
access to what is now a controlled access facility. This involves a vital property 
right. (25 Am. Jur., Highways, 154, p. 448; 39 C.J.S., Highways, 141, p. 1081.) 

The facts in the Franks case were that the State Highway Commission in 
1951 took certain right of way to relocate U. S. 24, which is north of Topeka. 
In 1954, this new road was designated officially as U.S. 24. By 1956, after the 
passage of the controlled access statutes, a small amount of land and access was 
taken, but a frontage road provided. When the court-appointed appraisers made 
their report, the State Highway Commission then dismissed as to the Franks’ 
tract. 


It was at this point, so far as I can ascertain, that the State Highway Com- 
mission then began to contend that if a frontage road was provided, nothing 
should be paid for access taken. Also, they began to contend that they had the 
right to take access under police power and were not required to take it under 
condemnation and pay therefor. 


The way this matter reached the Supreme Court was based on the procedure 
under the case of Provident Mutual Life Insurance Company v. State Highway 
Commission, 155 Kan. 351. That was an action for an injunction to prohibit 
the State Highway Commission from continuing to use a certain road which it 
had not acquired. The Supreme Court held that this would probably be im- 
proper as the Highway Department could immediately condemn but that it 
should pay compensation for the land taken. 


In the Franks case the same was adopted. The matter went back to the district 
court and was tried to the court. There was no appeal by either side from the 
trial decision. 


The question of whether or not access on an existing highway can be taken - 
and nothing paid therefor has not been squarely decided. It was attempted to 
be raised in the recent Green appeal but that case so far has been determined on 
lack of specification of error so the issue has not been resolved as yet. 


To me, there is a fundamental question in the taking of access as to whether 
it should be like land taken and allowance made therefor or whether there is a 
question of damage to the remainder #f any, based on the before and after value 
of the remainder. To me it seems in the light of the Simmons and Franks cases, 
supra, that it is a property right, just as land is a property right, and at least 
something should be paid for it. 
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Passing from access to the question of trying the interest of a lessor and lessee 
in the same trial, we have two decisions diametrically opposed in the same case 
of Moore v. Kansas Turnpike Authority from Osage County. They are reported 
as follows: 


Moore v. Kansas Turnpike Authority, 181 Kan. 51; Moore v. Kansas 
Turnpike Authority, 181 Kan. 840. 


In the first opinion it was held the interests of the lessee and lessor should 
be tried separately. On a rehearing this was reversed and they were ordered 
tried together. 


It is interesting to note that in the original opinion in the case of Moore v. 
Kansas Turnpike Authority, 181 Kan. 51, at Page 57 there is quoted with 
approval from the opinion of Mr. Justice Holmes in the case of Boston Chamber 
of Commerce v. Boston, 217 U. S. 189, 54 L. ed. 725, 30 S.Ct. 459, as follows: 


“, . . But the Constitution does not require a disregard of the mode of owner- 
ship—of the state of the title. It does not require a parcel of land to be valued as an 
unencumbered whole when it is not held as an unencumbered whole. It merely 
requires that an owner of property taken should be paid for what is taken from him. 
It deals with persons, not with tracts of land. And the question is what has the 
owner lost, not what has the taker gained . . .” 


In the second Moore decision which is Moore v. Kansas Turnpike Authority, 
p. 840, the quotation from Mr. Justice Holmes is missing. Both opinions were 
written by former Mr. Justice Hall. However, in the dissenting opinion written 
by Mr. Justice Schroeder and acquiesced in by Mr. Justice Price, it is mentioned 
and on Page 857 is set out in part as follows: 


“Justice Holmes, one of the leading jurists of his time, speaking for the Supreme 
Court of the United States uttered pearls of wisdom touching this vital question of 
eminent domain and the individual rights of citizens relative to their protection 
in the exercise of State power under the fourteenth amendment to the Federal 
Constitution in Boston Chamber of Commerce v. Boston, supra, affirming 195 
Mass. 388, 81 N.E. 244. He said: 


‘, . . But the Constitution does not require a disregard of the mode of owner- 
ship—of the state of the title. It does not require a parcel of land to be valued as 
an unencumbered whole when it is not held as an unencumbered whole. I¢ merely 
requires that an owner of property taken should be paid for what és taken from 
him. It deals with persons, not with tracts of land. And the question is what has 
the owner lost, not what has the taker gained. We regard it as entirely plain that 
the petitioners were not entitled as matter of law to have the damages estimated 
as if the land was the sole property of one owner . . .’ (p. 195)” 


Let us now watch as to what happens to this principle of law that the com- 
pensation to the owner should be for what he loses and not the market value of 
what the condemner gets, as is set out in the case of Eisenring v. Kansas Turn- 
pike Authority, 183 Kan. 774. This authority will be discussed following 
further consideration of the Moore decisions. 


In the second Moore decision, authorities are cited with approval holding 
both ways. Thus, attorneys can cite with satisfaction either position. However, 
it does say in the opinion that it is the intention of the decision only to decide 
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one question and that is that the trial of the interest of the owner or lessors ~~ 
and of the lessees must be in one action. 


With the above rule in force either of the two adverse parties, the lessors or 
the lessees, could appeal and force the other to the expense of a trial. There- 
upon some very interesting questions are posed such as, should there be two 
separate verdicts. If not two separate verdicts, then should there be findings of 
the jury as to the amount allocated to the landowner or the lessor and to the 
lessee. The lessor and lessee are naturally the adverse parties in a division of one 
lump sum. Further question arises on how many jury challenges should each 
have, how should the time for argument be allocated. If the lessee puts the 
lessor on as his witness can the lessors’ attorney cross examine his own client. 


For the merit of these problems, I merely refer you to Judge A. K. Stavely, 
retired, who tried the Moore case, and to Judge Chester C. Ingels, who tried a 
similar one in Nemaha County. Undoubtedly there are numerous other judges 
and counsel who have met with this same dilemma. After the second Moore 
decision I predict there will have to be more clarification as time goes on. I 
should mention also that this same point was brought out by Mr. Justice Price 
in his dissenting opinion in which he concurred with the dissenting opinion of 
Justice Schroeder in the second Moore decision. 


There is one other point which was passed on in the first Moore decision 
which I hope the Supreme Court will reconsider if it reaches it again. 


Backgrounding this point, it has been the rule in Kansas that it was improper 
to bring out the amount awarded by the court-appointed appraisers except to test 
their credibility when there was a material variance in their testimony from 
their sworn statements. There was a material variance of the testimony of the 
court-appointed appraisers by nearly one-hundred percent from their appraisal 
and their testimony. However, what they did was switch a portion of land 
taken to damages in their testimony and come out with identically the same 
answer for a total. Their report and their figures on their testimony were as 
follows: 




















“The report appeared as follows: 

‘Land taken $1,841.25 

and other damages 1,104.94 
Total $2,946.19" 

At the trial the appraisers’ testimony was as follows: 

‘Fair and reasonable market value of land acquired $1,104.75 

Difference between before and after taking values...................... 1,841.44 
Total $2,946.19’” 





Appellee, being the land owner, attempted to cross examine the court-appointed 
appraisers and bring out this discrepancy purely to test their credibility but such 
questions were not permitted by the trial court. The Supreme Court said this 
was proper putting it on the basis that the total amount did not vary. Certainly 
if there was ever an instance where the credibility of witnesses could have been 
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developed by their switch of figures to the extent of nearly one-hundred per- 
cent, this was one. The court quoted with approval from the case of Searcy v. 
State Highway Commission, 145 Kan. 709, as follows: 

“We hold that such evidence was not of such a nature that it was admissible for 
the purpose of testing the credibility of the witness. Had the witness at some other 
time said the land was worth some altogether different amount than he testified to, 
the questioning about this statement might have been permitted for the sake of 
attacking his credibility, but here he testified as to the same amount .. .” 


In this case, it was not a question of the total amount but a question of the 
variation from the value of the land as reported at $1,800 and as sworn to at 
$1,100 and the variation from the damages as reported at $1,100 and sworn 
to at $1,800. 


Another important decision which to me is in keeping with the changing 
times is the Ives v. State Highway Commission case, 184 Kan. 134, from 
Shawnee County decided last January. This opinion was written by Mr. Justice 
Price. This case held that the unit if used as such could embrace land not 
contiguous. Heretofore, the unit except for an intervening road, had to be con- 
tiguous to be considered for damages to the part not taken. This new rule seems 
very reasonable and the Supreme Court met the issue squarely and said if it 
appears to reverse earlier decisions, that that was what it intended to do. It reads 
in part as follows: 

“Be that as it may, the Wilkins case was decided in 1891, and the condemnation 
in the case before us was in 1955. Courts take judicial notice of the fact that in the 
intervening sixty-four years revolutionary changes in the economics and practices of 
farming have taken place. If the Wilkins case be construed as authority for the 
proposition that contiguity of tracts is essential in every case where the question 
now before us is involved—we are of the opinion that it is outmoded and not in 
mosses with the modern rule, and to that extent is hereby disapproved and 
overruled. 


Lastly, I would like to discuss the Eisenring v. Kansas Turnpike Authority 
case mentioned heretofor. If this case means what it says and we must assume 
that it does, it is a highly significant milestone in the theory of compensation in 
condemnation cases. It is the theory advanced by Mr. Justice Schroeder and 
Mr. Justice Price in their dissenting opinions in the second Moore case. It is 
contrary to the majority opinion in the second Moore case and yet it was 
decided only fourteen months after the second Moore decision. 


The theory advanced in the majority opinion in the second Moore case was 
that an owner could only be compensated based on the fair and reasonable 
market value of the land taken and for damages or the difference in the fair 
and reasonable market value of the land not taken before and after the taking. 


The opposite theory, to-wit to the effect that the landowner should be com- 
pensated for what he lost and not for what the condemner gained was expressed 
by Mr. Justice Holmes in the City of Boston case. Here is a part of what is said 
in the Eisenring case at Page 779: 

“It occasionally happens that a parcel of real estate or a leasehold interest taken 
by eminent domain is of such a nature, or is held or has been improved in such a 
manner, that, while it serves a useful purpose to its owner, he would be unable to 
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sell it at anything like its real value. Where the usual means of ascertaining market 
value are lacking, or other means must from necessity of the case be resorted to, it 
is proper to determine the market value by considering the intrinsic value of the 
property, and its value to the owners for their special purposes. The owner of the 
property taken is not required under such circumstances to make any pecuniary 
sacrifices. He is entitled to whatever the property is worth to him, or anyone else, 
for any purpose to which it is adapted. These special uses or purposes to which the 
property is adapted must be real—founded upon facts capable of proof—and not 
merely speculative or imaginary. If the owner has adopted a peculiar mode of 
using the land, by which he derives profit, and he is to be deprived of that use, 
justice requires that he be compensated for the loss to himself. It is the value 
which he has, and of which he is deprived, which must be made good by compensa- 
tion. (4 Nichols on Eminent Domain 3rd Ed., 12.32, p. 133.)” 


It is also interesting to note that there were no dissents in the Eisenring case. 

Naturally, I greet with enthusiasm the principle laid down in the Eisenring 
case, not only because I restrict my condemnation work to representing land- 
owners but because I think it is just and equitable that the condemner should 
compensate the owner for what is taken. 


True we all like the new super highways and we realize that they cost vast 
sums of money but when it comes to going across the individual landowner he 
can be badly harmed and there is no reason why he should not be justly com- 
pensated for what is taken for the benefit of the general public at large. 


In many instances the operation which is taken might be more valuable than | 


a mere market value thereof. If so, why then should the one not be paid for 
what he has lost. 


There were no dissents in the Eisenring case as mentioned above and several 
trial courts I know are giving instructions as to “what was it worth to the 
owner.” Naturaly, in the limited time here alloted it is impossible to discuss 
all of the questions of eminent domain nor perhaps to thoroughly discuss the 
points I have mentioned. Perhaps some of you may have a question on what 
I have been discussing. If so, I shall be happy to try and answer. 


I thank you for your considerate attention. 
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REVIEW OF CERTAIN FEDERAL ESTATE TAX QUESTIONS* 


By THOMAS D. MusTARD 
of the Wichita, Kansas, Bar 


Although the particular questions I intend to discuss are not the most com- 
mon estate tax problems, any attorney representing an estate which has had 
these particular problems, and has had such problems decided adversely to the 
taxpayer in computation of estate tax, might wish to consider whether the estate 
tax is open for refund claim and whether a refund claim should be filed. 


The first four of such problems deal with the question of what quantum of 
property may be included in the gross estate, where certain “strings” are cut or 
severed in contemplation of death. 


| 1. Severance of joint tenancy in contemplation of death. Assume in 1948 
| an individual places property in joint tenancy with his son, with the father 
furnishing the entire consideration. Assume that in 1954, in contemplation of 
the father’s death, the joint tenancy is severed with title being taken as tenants 
in common or each taking specific property. The father dies in 1955. This is 
a situation in which if the joint tenancy had been continued until the father’s 
death it is clear that the entire value of the jointly owned property would have 
been included in the father’s estate under Section 2040 of the 1954 Code. The 
cutting of the “string” which would have caused the property to be included 
in the gross estate was done in contemplation of death. 


Question: Is the entire value of the jointly owned property includible in the 
father’s estate? It could be quite possible for a court to answer this question 
either way. At the present time, however, there is quite a respectable group of 
decisions saying that under the wording of the estate tax law, the only property 
which can be included in the decedent’s gross estate is the one-half which the 
father took on severance of the joint tenancy and owned at his death, and that 
the one-half taken by the son on such severance is not includible in the father’s 
estate, for the reason that the father made no transfer of the son’s interest in 
contemplation of death. 


2. A very similar example involving the same principle and involving the 
same Sections 2040 and 2035, is shown in the following example. Assume a 
husband and wife take title to property in joint tenancy in 1948, with the hus- 
band paying the entire consideration. Assume that in 1954, in contemplation 
of the husband’s death, the husband and wife transfer the jointly owned prop- 
erty by gift to their son. Assume the husband dies in 1955. Concededly, if the 
transfer by gift in contemplation of death had not been made, the entire jointly 
owned property would have been included in the husband's estate under Sec- 
tion 2040 of the 1954 Code. Present decisions indicate, however, that only 
one-half of such jointly owned property may be included in the husband's 


Py wank NOTE: This especially the discussion un h 6 and its “Conclusion,” in view of time 
limit (September 2, 1939) ge penne hype her ee eres ss interest to Kansas lawyers.—F.C. 
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estate under the wording of the Federal estate tax law, since the only transfer 
he made in contemplation of death was a transfer of his interest in the jointly 
owned property. The cases supporting the taxpayer's position on the two ques- 
tions above are as follows: 

Estate of Frank K. Sullivan, 175 F(2d) 657, 49-2 USTC 10,727, CCA-9, 
reversing 10 T.C. 961; Estate of Brockway, 18 T.C. 488, affirmed by the Cir- 
cuit Court on another point; Estate of A. Carl Borner, 25 T.C. 584, Estate of 
Edward Carnall, 25 T.C. 654; Rickenberg v. Comm., 177 F(2d) 114, 49-2 
USTC 10,732, cert. den., reversing 11 T.C. 1. The Commissioner has now 
acquiesced in the Brockway, Borner and Carnall cases. 


3. Relinquishement of Retained Life Estate in Contemplation of death. 


Assume a father transfers property by gift to his son in 1948, reserving a life 
estate. Assume that in 1954 the father relinquishes or transfers to his son his 
life estate in contemplation of his death and dies in 1955. Concededly, if the 
father had retained the life estate until his death, the entire property would 
have been includible in his gross estate under Section 2036. 


Question: What property may be included in his gross estate at his death? Is 
it the value of the entire property or only the value of the father’s life estate? 
There has been no litigation to date on this question under the Federal law. In 
a Revenue Ruling 56-324, 1956-2 C.B. 999, the Bureau has taken the position 
that the entire value of the property is includible. The validity of this ruling is 
quite doubtful, and probably cannot be reconciled with the present decisions 
with respect to transfers of jointly owned property or severance of joint ten- 
ancies, 


4, Somewhat similar problems could be involved in the “cutting of strings” 
in contemplation of death, which, if retained to date of death, might have 
caused the inclusion of the entire property in the gross estate under Sections 
2037, 2039 and 2042. 


Similar problems cannot be involved under Section 2038 dealing with 
transfers which are subject to the donor’s power to change or revoke, or to 
powers of appointment covered by Section 2041, since each of these sections 
specifically states that release of the retained powers in contemplation of death 
makes the entire property subject to estate tax. 


5. There is one substantial question under Section 2038 which is not in- 
frequent in occurrence, on which there are some decisions contrary to the 
Bureau’s position. 

Assume a father establishes a trust in 1948 for the benefit of his children of 
property worth $100,000.00, retaining no power to revoke the trust or secure 
the property himself, but retaining enough powers to shift or change beneficial 
interests so that the trust is taxable in his estate. Assume the father died in 
1955, and at his death the original corpus was still worth $100,000.00, and the 
trust had accumulated income of $30,000.00, so that the total value of the 
trust property in 1955 was $130,000.00. 
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Question: What amount is includible in the gross estate? The writer under- 
stands the Bureau position has always been that the full trust property of 
$130,000.00 is includible in the gross estate. There is, however, some case 
authority to the effect that under the facts above stated the accumulated income 
may not be included in decedent’s gross estate and the only amount that may 
be included is the $100,000.00. 


Some of the cases having some bearing on this problem are Estate of Mc- 
Dermott v. Comm.; 222 F (2d) 665, CCA-7, 55-1 USTC 11,539, affirming 
a memo opinion of the Tax Court, CCH Dec. 19,638 (m); Burns v. Comm., 
| 177 F (2d) 739, CCA-5, 49-2 USTC 10,743; Comm. v. Gidwitz, 196 F(2d) 
813, CCA-7, 52-1 USTC 10,854. However, see also Estate of E. A. Showers, 
14 T.C. 902, settled by compromise after appeal to CCA-5; and Estate of 

Cyrus C. Yawkey, 12 T.C. 1164. 


: 
| 
6. There is one further question not in any way related in principle to the 
| questions above discussed, which attorneys in Kansas might appreciate having 
: called to their attention, involving the marital deduction. 

: With certain specified exceptions, any bequest or devise to a surviving spouse 
had to meet the strict requirements of the terminable interest rule provided in 
subsection 811 (e) (1) (B) of the 1939 Code, or the corresponding pro- 
vision of subsection 2056(b) of the 1954 Code. Under the 1939 Code the 
strict application of the terminable interest rule was relaxed to some extent with 
) respect to transfers in trust as provided in 811 (e) (1) (F) of the 1939 Code, 
| and with respect to life insurance or annuity payments under 811 (e) (1) (g). 
| Under the 1939 Code there was no similar relaxation of the terminable inter- 
est rules with respect to legal life estates accompanied by a power of disposal. 
The original 1954 Code broadened this provision to cover life estates with a 
power of disposal, whether the property was placed in trust or whether the 
estates were legal rather than equitable by Section 2056 (b) (5), but such 
Section was not made retroactive at that time. 


In the 1958 Act, the provisions of Section 2056 (b) (5) were made retro- 
active to all prior years since the enactment of the marital deduction Section in 
1948. Taxpayers have until September 2, 1959, to file refund claims under 
the 1939 Code under this retroactive amendment. Consequently, if in the estate 
of any decedent dying after December 31, 1947, any property would have been 
eligible for the marital deduction under present subsection 2056 (b) (5), but 
was not at the time of filing the return eligible for the marital deduction merely 
because the interest involved was a legal life estate with a power of disposal, 
rather than a right to income from a trust with a power of disposal, there is 
still an opportunity to file a refund claim on that question. I do not mean to 
imply in this discussion that all legal life estates with a power of disposal qualify 
under 2056 (b) (5). Just what type of power of disposal is necessary to 
qualify under such provision is a difficult problem on which there will un- 
doubtedly be further litigation, with decisions to date giving a rather strict con- 
struction of the words of the statute not favorable to many taxpayers’ con- 
tentions. 
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CONCLUSION 


The writer of this article feels there must be some substantial refund claims of 
merit in Kansas involving the questions above discussed, which are being over- 
looked merely by oversight or failure to realize the merits of the claim. 


In the opinion of the writer, on all questions above discussed, the decisions 
to date are not necessarily the final answers to these questions and on all ques- 
tions discussed there can be a possibility that present decisions may be over- 
ruled or reversed. Any estate having such questions, however, may wish to 
weigh the merits of its case before abandoning it. The filing of a refund claim 
could have at least two purposes. If litigation is contemplated, the filing of a 
refund claim would be a necessary preliminary step. Even if litigation is not 
contemplated, the filing of a refund claim shortly before the expiration of the 
statutory time for filing such claim could serve to hold the matter open for at 
least an additional two years, with the hope that the Bureau may concede its 
position to be wrong on the point involved within such extended period. 
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THE AGENCY SHOP AGREEMENT AND THE 
RIGHT-TO-WORK LAW* 


By Frep A. BEATY 
Of the Wichita, Kansas, Bar 


Recent newspaper articles express doubt that two particular men, one a 
layman of unquestioned integrity and honor, and the other a respected member 
of this Association, could select from the entire population of the State of 
Kansas one man acceptable to each as the third member of a public board 
operating within the field of labor law. A suggestion so ridiculous should 
normally cause either excitement or mirth among the members of the reading 
public, but the public has become so accustomed to violent disagreement and 
unyielding attitudes in labor-management problems, that the articles passed 
largely unnoticed. 


Controversies between labor and management concerning Union security 
provisions in collective bargaining agreements have contributed in large meas- 
ure to labor unrest, and both labor and management have historically been less 
willing to negotiate on matters of union security than any other point of dif- 
ference. The Agency Shop Agreement and the Right-to-Work Amendment are 
the most recent major developments in the area of union security, and there 
seems to be no reason to believe that they will cause fewer harsh words than 
have been encountered in previous union security disagreements. 


Union security is a term of common usage not readily susceptible to precise 
definition, but as used here, the term means “those provisions in a contract, and 
specifically in a collective bargaining agreement, which are demanded by the 
Union for the protection of the Union as a separate entity.” 


Union security provisions include those clauses relative to maintenance of 
membership and check-off of dues, or other payments to the Union. In con- 
flicts concerning union security provisions, the antagonists are organized labor 
and organized management, and no individual employee is involved, except 
in his capacity as a member of a group. 

The history of union security begins with a contract which should more 
properly be termed “union insecurity.” During the early years of the Union 
movement, the courts upheld the right of an employer to make non-membership 
in a labor union a condition of employment. Hitchman Coal and Coke Com- 
pany v. Mitchell, (245 U. S. 229; 62 L. Ed. 260; 38 S. C. 65). Coppage v. 
Kansas, (236 U. S. 1, 59 L. Ed. 441). Such contracts are known as “yellow 
dog” contracts, and were expressly declared unenforceable in 1932 by the 
Norris LaGuardia Act. 


The yellow dog contract, as well as certain other excesses by some employers, 
brought about the realization that the inequality of bargaining power between 


’* discussions during the Annual Meeting of the Bar Association of the State of Kansas, 
H. Lewis, Chairman. 


*Part of “Section 
Hutchinson, May 7, 1985, 











THE AGENCY SHOP AGREEMENT AND THE RIGHT TO WORK LAW 349 


individual employees and large companies was detrimental to the public inter- 
est. The public demanded, and received, legislation designed to encourage the 
growth of labor unions. Supported by that legislation, Unions obtained clauses 
in collective bargaining agreements requiring employers to hire union members 
only, or to require employees, as a condition of employment, to join the union 
within a fixed period of time after employment began. The former provision is 
known as a “Closed Shop Agreement” and the latter a “Union Shop Agree- 
ment.” 

Just as the unfair exploitation of labor by some employers resulted in legis- 
lative encouragement of the labor movement, so did the abuses of some unions, 
especially as respects the closed shop contracts, cause a demand for curtailment 
of those abuses, which resulted in legislative prohibition of certain union 
activities, including prohibition of the closed shop. 

The Labor-Management Relations Act, while prohibiting closed shop agree- 
ments, did approve Union Shop agreements, but provided in Section 14(b): 

“Nothing in this Act shall be construed as authorizing the execution or applica- 
tion of agreements requiring membership in a labor organization as a condition of 
employment in any State or Territory in which such execution or application is 
prohibited by State or Territorial law”. 

Management groups were then formed to sponsor legislation or constitutional 
amendments to thus restrict union security provision in collective bargaining 
agreements, and the legislation proposed have been called “right-to-work 
laws.” 


A little known feature of the Kansas Right-to-Work Amendment is that 
union security provisions were already prohibited by statute unless a majority of 
the employees to be governed by the agreement authorized it by secret ballot. 
(44-802 and 44-809, 1957 Supp. G. S. Kan. 1949.) 


The Kansas Right-to-Work Amendment was drafted and proposed for the 
sole purpose of gaining an advantage to management by preventing unions 
from compelling payment of dues and fees. In 1954 the Supreme Court of the 
United States made it clear that Congress intended to prevent union security 
agreements for any other purpose. (Radio Officers Union v. N. L. R. B., 347 
U.S. 17). Right-to-work proponents must now agree that the purpose was to 
prevent the unions from compelling payment of dues and fees or they could 
not object to the legality of Agency Shop Agreements, which require nothing 
more than that. 


The proponents of the Right-to-Work Amendment have not always agreed 
that the only issue is the payment of union dues, however. Prior to the adoption 
of the amendment, they propagandized the public through every available 
means, not informing the public of the real issue, but appealing to emotions 
and prejudice. References were made to human freedoms, paying tribute to 
union bosses for the right-to-work, basic rights of human beings, and similar 
phrases. Actually, no freedom or human right was involved, and the employees 
whose rights were ostensibly being protected, were in large part disinterested, 
bewildered, or brain-washed. Union propagandists, on the other hand, express 
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concern about those employees who accept the benefits of union representation, 
but are unwilling to pay their fair share of the cost of representation. The term 
applied by the union is “free-riders.” The unions’ concern is genuine, but union 
propagandists indicate that the reason “free-riding” is reprehensible is that 
unions are required by law to represent all employees within a bargaining unit, 
regardless of whether or not the employees are contributing to the cost of the 
representation. If organized labor asked Congress to free it of the necessity of 
negotiating for non-members, labor’s first ally would be organized management. 
Representation of all of the members of a bargaining unit is a practical neces- 
sity insisted upon by, not forced upon, organized labor. Unions must also con- 
cede that some part of the dues collected is devoted to usage other than direct 
services to the members of the bargaining unit. 


The purpose of the discussion of the right-to-work campaign and the propa- 
ganda originated by both sides is not to chastise either group, nor is it to renew 
argument concerning the merit of the right-to-work amendment. The only 
purpose served by discussion of the campaign is to demonstrate that the proper 
interpretation of the amendment is now in question. If the amendment means 
what the proponents intended it to mean, the Agency Shop Agreement is clearly 
unlawful. If the amendment is considered in light of the popular understanding 
of its meaning, the Agency Shop Agreement does not conflict with the amend- 
ment in any way. 


A typical Agency Shop Agreement states: 


MEMBERSHIP 


Employees are free to join or not to join the Union. All present employees who 
are not union members and who do not in the future become and remain members 
shall, immediately following a forty-five day period from the date hereof, as a 
condition of employment, pay to the union each month, pursuant to authorization 
for payroll deduction therefor as hereinafter referred to, a service charge as a contri- 
bution towards the administration of this agreement in an amount equal to the 
regular monthly dues (not including initiation fees, fines and assessments). 


NEw EMPLOYEES 


All new employees who do not become Union members after forty-five calendar 
days of employment shall, as a condition of employment, pay to the union each 
month commencing after said date, pursuant to authorization for payroll deduction 
therefor as hereinafter referred to, a service charge as a contribution towards the 
administration of this agreement in an amount equal to the regular monthly dues 
(not including initiation fees, fines and assessments). Upon failure of any non- 
member employee to pay or tender the above mentioned service charge, the em- 
ployer will discharge such employee when so informed by the Union. 


Loss OF MEMBERSHIP 


All employees covered by this agreement, who are members of the Union on the 
effective date of this agreement, or who voluntarily become members thereafter, 
will be required, as a condition of employment, to make said monthly collective 
bargaining service charge payments. It is understood that this requirement shall 
be met upon the payment or tender by the employee to the union of the amount of 
dues uniformly required for maintaining membership therein. 


The agreement clearly circumvents the intent of the Right-to-Work Amend- 
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ment, but it does not in any way conflict with the amendment as it is popularly 
understood. 

A case testing the legality of Agency Shop Agreements will, in all probability, 
be presented to the Supreme Court of Kansas, although some question exists as 
to the jurisdiction of the state courts. Long ago the United States Supreme 
Court ruled that the National Labor Relations Act, as amended by the Labor- 
Management Relations Act of 1947, gave the Federal Government exclusive 
jurisdiction over the entire field of labor relations where business concerns 
were engaged in interstate commerce. (Garner v. Teamsters, etc., Union 346 
U. S. 485, 74 S. Ct. 161, 98 L. E. 228; Weber v. Anheuser-Busch, Inc., 348 
U. S. 468, 75 S. Ct. 480, 99 L. BE. 546.) 


State courts have assumed jurisdiction in two Agency Shop cases however, 
and in the case of Meade Electric Company v. Hagberg, (34 Labor Cases 71, 
525) the Lake Co., Indiana Superior Court stated that it is a very distorted view 
which concludes that Congress would authorize a state to enact a law, but 
leave the state powerless to enforce it. 


Regardless of the question of jurisdiction, the Right-to-Work Amendment 
is entitled to enforcement by one court or another. As mentioned, two cases 
have been presented to state courts of original jurisdiction, but there was no 
appellate review of the Agency Shop question in either instance. One case 
arose in Indiana, and the trial court, in that case, upheld the Agency Shop pro- 
visions. The other arose in Arizona, and the trial court held that Agency Shop 
provisions are illegal. 


The Indiana case is Meade Electric Company v. Hagberg, et al., (supra). The 
court reasoned that the right-to-work provisions merely outlaw agreements 
conditioning employment upon membership in a Union, and that a contract 
providing that non-members must pay an amount equal to initiation fees and 
dues as their fair share of the cost of securing contract benefits, is a legal and 
proper provision of a collective bargaining agreement. 


The case of Baldwin, et al v. Arizona Flame Restaurant, et al, reported in 
26 Labor Cases 68,647, held that an Agency Shop is an unlawful objective in 
collective bargaining, in that the Agency Shop violates the right-to-work law. — 
The case was appealed to the Arizona Supreme Court and the appeal is reported 
at 313 P. 2d 759, but the Supreme Court upheld the lower court on a point 
not connected with the Agency Shop agreement, and after so doing, stated that 
the one ground was sufficient to affirm, and that there was, therefore, no 
necessity for discussing the other issues raised on appeal, which included the 
Agency Shop provision. 


Spokesmen for management have declared that the Indiana court was clearly 
in error, and spokesmen for labor have been equally critical of the decision of 
the Arizona court. The importance of the two cases is that they are contra and 
our courts can not, therefore, be without some support. The question remains 
as to the proper construction of the Kansas amendment, and if the courts seek 
to determine intent, it must look into the minds of some very confused voters 
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because it has been often stated that the fundamental principle of constitutional 
construction is to give effect to the intent of the framers and people adopting 
it. (Am. Jur. Constitutional Law, see 61.) 

The constitutional amendment is simply worded. It says that no person shall 
be denied the opportunity to obtain or retain employment because of member- 
ship or non-membership in any labor organization. The amendment also for- 
bids contracts in violation of the purpose of the amendment. 

There is nothing in the Agency Shop Agreement which is in conflict with the 
language of the amendment if the amendment means what the words say, using 
the ordinary and accepted meaning of the words. If the amendment means what 
it appears to mean, then, in that event, the Agency Shop Agreement is nothing 
more than a contract providing for payment for services rendered by an organi- 
zation selected by majority rule in the best of American tradition. 

If, however, the meaning now is the original intended meaning, and the 
words “payment or non-payment of money to any bargaining agent” should be 
substituted for, synonymous with, or included in the words “membership or 
non-membership in any labor organization” then, in that event, the Agency 
Shop Agreement is an attempt to circumvent the will of the public and is un- 
lawful. 

It appears, then, that courts must broaden or alter the language of the amend- 
ment to include the real and rather well hidden meaning, or accept the alterna- 
tive and declare that the amendment serves no purpose at all. 
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SOME CURRENT DEVELOPMENTS IN LABOR LAW* 


By STEPHEN M. REYNOLDS 
Of the Kansas City, Missouri, Bar 





Last year I had the privilege of speaking to you on the subject of Federal 
Pre-emption and the Twilight Zone in Labor Disputes. This year my topic is 
broader but will also include some comments on the problem of federal pre- 
emption, because there have been some recent decisions and events which re- 
late to that crucial subject of federal-state relationships in the field of labor law. 


The Supreme Court’s decision in Garner v. Teamsters Union in 1953, 346 
U. S. 485, 74 S.Ct. 161, put the problem of federal-state jurisdiction squarely 
in the foreground of labor law and there it has remained. Although finding in 
that case that the Pennsylvania courts were without power to regulate a field 
also regulated by the Taft-Hartley Act, the Court used the following language 
which gave reason to hope that there was, after Garmer, a rather large area for 
the permissive exercise of state power. I refer to this language: 


“The National Labor Relations Act . . . leaves much to the states 
though Congress has refrained from telling us how much.” 


Since Garner it appears that the Court has devoted itself to an elucidation of 


how Jittle rather than how much Congress has left to the States. The Court 
seems to be intent upon restricting the field of state power in labor matters af- 
fecting interstate comerce to the smallest possible area and to make constructions 
of the statute and Congressional intent in favor of the broadest possible exten- 
sion of Federal power. The latest evidence is the very important dceision issued 
by the Court less than three weeks ago in the matter of San Diego Bldg. Trades 
Council v. Garmon, April 20, 1959. This was the second time the Garmon 
case had been before the high court. You will be interested in the chronology 
of the case. The original dispute arose in 1953 when the unions asked for a 
union shop contract from the employer, who refused on the understandable 
ground that the employees did not want the union, and suggested that before 
bargaining on the subject, the unions should demonstrate their authority to act 
as bargaining agents. The unions responded by picketing the employer’s place 
of business and by bringing pressure to bear on customers of the employer to 
stop dealing with the employer. Their purpose was to coerce the execution of 
a union shop contract. The unions also filed a representation petition with the 
Board in Los Angeles, but the Director declined to assert jurisdiction because 
the amount of interstate business done by the employer did not meet the mini- 
mum standards set by the Board. Meantime, the superior court of San Diego 
enjoined the picketing, which was peacefully conducted, and awarded $1000 
damages. This decision was appealed to the California Supreme Court, which 
upheld the superior court on the basis that because the Board declined to 
exercise jurisdiction, the California courts had power to act. The California 
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Supreme Court also found that the union’s conduct was an unfair labor prac- 
tice under Section 8 (b) (2) of the Taft-Hartley Act and was not privileged 
under the California law. 


The United States Supreme Court granted certiorari in the Garmon case 
along with the companion cases of Guss v. Utah Labor Relations Board, 353 
U. S. 1 and Amalgamated Meat Cutters v. Fairlawn Meats, Inc., 353 U. S. 20, 
all of which posed the same question of state jurisdiction in the no-man’s land 
area where the National Labor Relations Board has, but will not assert, juris- 
diction. The decision, of course, was that federal power is exclusive even in that 
area. But the Court remanded the Garmon case on one issue, the issue of the 
$1000 damages awarded by the California court for the purpose, as Mr. Justice 
Frankfurter expresses it, of consideration of the local law issue of whether the 
judgment for damages “would be sustained under California law.” So the case 
went back and in due course the California court did sustain the damage award 
finding that the activity of the unions was a tort under state law, relying on 
various provisions of the California Civil Code and Labor Code. 


The United States Supreme Court again granted certiorari and the decision 
of April 20, 1959, is the result. The Court held that, notwithstanding the 
peaceful picketing in question was a tort, calling for damages under the Cali- 
fornia law, the California courts were pre-empted by the Labor Management 
Relations Act even though the damage remedy was one not available through 
the National Board. Why the Supreme Court remanded the case to California 
in order for California to sanction a damage remedy which the Court was later 
to tell California it had no jurisdiction to award, is probably a little difficult for 
laymen, even lawyers, to understand. It would have been much simpler and 
less expensive to the litigants if the Court had told them the first time around, 
that the damage action would not lie under the federal pre-emption doctrine. 
However, it is likely that the Court wanted the time to think about whether to 
extend the doctrine of United Construction Workers v. Laburnum, 347 U. S. 
656 to peaceful picketing situations. 


The Laburnum doctrine was an exception to federal pre-emption carved out 
by the Supreme Court shortly after the Garner case, in line with the remark in 
the Garner case that Congress had left much to the states not pre-empted by 
Taft-Hartley. In Laburnum, there was a violent disorderly strike and picket 
line and State tort damage actions were sustained by the Supreme Court even 
though the disorderly conduct which gave rise to the damages was also a viola- 
tion of the national act. Explaining why the Court would not extend the 
ae doctrine to the case of tortious peaceful picketing Mr. Justice Frank- 

t said: 


“It is true that we have allowed the States to grant compensation for 
the consequences as defined by the traditional law of torts, of conduct 
marked by violence and imminent threats to the public order. United Auto- 
mobile Workers v. Russell, 356 U.S. 634; United Construction Workers v. 
Laburnum, 347 U.S. 656. We have also allowed the States to enjoin such 
conduct. Youngdahl v. Rainfair, 355 U. S. 131; Auto Workers v. Wis- 
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consin Board, 351 U. S. 266. State jurisdiction has prevailed in these 
situations because the compelling state interest, in the scheme of our 
federalism, in the maintenance of domestic peace, is not overridden in 
the absence of clearly expressed Congressional direction. We recognize 
that the opinion in United Construction Workers v. Laburnum, 347 U. S. 
656, found support in the fact that the state remedy had no federal counter- 
part. But that decision was determined, as is demonstrated by the question 
to which review was restricted, by the ‘type of conduct’ involved, ice., 
‘intimidation and threats of violence.’ In the present case there is no 
such compelling state interest.” 


The Garmon decision settles a point which had been uncertain since Labur- 
num, that is whether tort damages can be collected in a state court resulting 
from peaceful picketing which is either prohibited or protected by the national 
act. It is now clear that Laburnum must be limited to situations of violence 
and disorder. But the broader significance of Garmon is the effect it will have 
on the willingness of state courts to assume jurisdiction to enjoin peaceful 
picketing in violation of state law even in cases where it is arguable that the 
_ picketing is neither prohibited as an unfair labor practice nor protected as a 
legitimate concerted activity by the federal law. The majority in Garmon inti- 
mates that the Board must decide first whether a particular activity is pro- 
hibited or protected before a state court can act if “such activity is arguably 
within the compass of 87 or 88 of the Act.” The following quotation from the 
majority opinion illustrates the hurdle which must be surmounted by a state 
court asked for relief: 

“In the absence of the Board's clear determination that an activity is neither 
protected nor prohibited or of compelling precedent applied to essentially un- 
disputed facts, it is not for this Court to decide whether such activities are subject 
to state jurisdiction. The withdrawal of this narrow area from possible state 
activity follows from our decisions in Weber and Guss. The governing considera- 
tion is that to allow the States to control activities that are potentially subject to 
federal regulation involves too great a danger of conflict with national labor policy.” 


The four concurring justices gather from the majority opinion that the 
Court is intimating that the State courts are powerless to act when the conduct 
is clearly “neither protected nor prohibited by the federal Act” and concludes 


with this ominious pronouncement: 

“Should what the Court now intimates ever come to pass, then indeed state 
power to redress wrongful acts in the labor field will be reduced to the vanishing 
point.” 

The concurring judges also elaborated upon the effect of the majority’s lan- 


guage as follows: 

“Henceforth the States must withhold access to their courts until the National 
Labor Relations Board has determined that such unprotected conduct is not an 
unfair labor practice, a course which, because of unavoidable Board delays, may 
render state redress ineffective. And in instances in which the Board declines to 
exercise its jurisdiction, the States are entirely deprived of power to afford any 
relief. Moreover, since the r tion powers of the Board, as we observed in 
Russell, are narrowly ci ibed, those injured by non-violent conduct will often 
go remediless even when the Board does accept jurisdiction.” 
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Today, May 7, 1959, the doctrine of federal pre-emption respecting labor 
disputes affecting interstate commerce seems to stand on this very unsatisfac- 
tory footing: If it is “fairly debatable” or “arguable” that particular conduct is 
prohibited or protected by the federal act, the state courts must decline juris- 
diction. Since to most lawyers of average ability, almost any phase of any inter- 
state commerce labor dispute is “arguably” or debatably governed by the broad 
provisions of Taft-Hartley, it will require a very strong minded and knowl- 
edgeable state court to risk reversal and hold that the Board has “clearly deter- 
mined” or that it is not arguable that certain conduct is outside the Board’s 
jurisdiction. 

The New York Court of Appeals, which has been described as the most 
prestigious state court in the United States, is one such strong minded court 
which is not afraid to make its own decision as to state power, without waiting 
for instructions from the quasi-judicial National Labor Relations Board, as the 
United States Supreme Court seems to require that state courts must do, before 
daring to assert their own jurisdiction. Before Garner the New York Court of 
Appeals held in Goodwins v. Hagedorn, 101 N.E. (2d) 697, that minority 
picketing for recognition was enjoinable by a New York court under state law. 
Then came Garner, and other Supreme Court decisions rationalizing the federal 
pre-emption doctrine, and many labor lawyers speculated that Garner had the 
effect of overruling Goodwins v. Hagedorn, even though it was arguable that 
minority picketing for recognition was not an unfair labor practice or a pro- 
tected activity under the Labor Management Relations Act. Then to make it 
doubly doubtful whether the Goodwin case was still good law in New York, the 
National Labor Relations Board reversed itself, after years of harboring a con- 
trary opinion, and issued its famous Curtis decision holding that minority 
picketing for recognition is indeed an unfair labor practice. 


Teamsters Local 639 and Curtis Brothers, Inc., 1957, 119 NLRB 232. Re- 
versed, C.A. D.C. Nov. 26, 1958. Cert. granted, U. S. Sup. Ct. 


After the Board’s decision in the Curtis case the New York Court of Appeals 
again had occasion to gauge the effect of the federal pre-emption doctrine upon 
the authority of the New York courts to restrain minority recognition picket- 
ing. In the case of Pleasant Valley Packing Co., Inc. v. Talarico, N.Y.Ct. of 
Ap. June 25, 1958, 152 N.E. (2d) 505, the Court referred to the United 
States Supreme Court’s statement in Garner that the Taft-Hartley Act leaves 
much to the states and said: 

“,.. we do not think we should be quick to announce a lack of state jurisdiction 
and if we should do so and we are wrong in so ruling, the unsuccessful litigant 
may well be irreparably harmed. We are of the mind that any doubt should be 
resolved in favor of jurisdiction, leaving it to the Supreme Court to finally resolve 
the matter.” 

Here was a ruling by an able and courageous court which recognized that 
the equities were on the side of an employer who would suffer irreparable dam- 
age if denied the helping hand of the state and left to the doubtful mercies of 
the federal law. But how many other state courts will have the nerve to decline 
the pointed advice of the United States Supreme Court? 
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Some other courts have recently found other means of circumventing federal 
pre-emption to their own satisfaction, but how these cases will fare on appeal is 
problematical. The Pennsylvania Supreme Court called upon the doctrine of 
de minimis to uphold the jurisdiction of the Pennsylvania State Labor Relations 
Board in Pennsylvania Board v. Friedberg, decided Match 16, 1959, 147 N.E. 
(2d) . The business involved was a small window cleaning company 
doing an annual business of $40,000 of which about $12,000 was derived 
from services performed for companies engaged in interstate commerce. This 
small volume would cause the national Board to decline jurisdiction but would 
bring the case within the rule of the Guss doctrine of the Supreme Court unless 
the invocation of the de minimis doctrine was appropriate. We may devoutly 
wish that the de minimis doctrine will prevail on appeal without making any 
wager on the outcome. 


Another interesting recent example of state court ingenuity to avoid federal 
pfe-emption is supplied by a New York state court in a case involving the 
famous Stork restaurant in New York. Mr. Billingsley went to the court to 
restrain coercive picketing even after the New York Labor Relations Board had 
held that the dispute was within the exclusive jurisdiction of the National Labor 
Relations Board. The court granted the injunction on the novel ground that 
National Labor Relations Board did not have jurisdiction because no unfair 
labor practice charges were filed within the six-month period of limitations 
specified by the national act, thus freeing the state court to give a remedy, un- 
affected by the exclusive jurisdiction of National Labor Relations Board. In- 
genious thinking, but make no wagers on the fate of the case on appeal. It can 
be safely predicted that the Stork Club will again see pickets darkening its door. 


Stork Restaurant v. Fernandez, N.Y. Sup. Ct. 1959, 36 Lab. Cas. (C.C.H.) 
150,155, 65,306. 


Although this would not necessarily be so if the Supreme Court had not 
adopted a position of uncompromising federalism in this matter of labor dis- 
putes in commerce, it has become obvious that the need for an effective local 
remedy will not be satisfied until we have legislation restricting the sweep of 
federal power decreed by the Supreme Court, and restoring a reasonable meas- 
ure of jurisdiction to the states which will permit them to give effect to state 
laws regulating labor disputes at least in the area where the National Labor 
Relations Board renounces jurisdiction and in other areas where the state laws 
do not clearly conflict with the paramount federal law. However, the Kennedy 
Bill, S-555 which passed the Senate by a 90-1 margin, does not relieve the 
jurisdiction problem for state courts. Instead, by an amazing, if not ridiculous 
set of provisions, the Kennedy Bill permits the National Labor Relations Board 
in all cases where it has legal jurisdiction, but will not act, to delegate to state 
agencies or labor boards the job of enforcing the Act in such cases as agents 
of the national Board. This proposal, said to be the brain child of Senator 
Morse, could not be effective without state legislation enabling a state labor 
board to act as agent for the national Board. The states are not very likely to 
take action authorizing their own agencies to serve in a subordinate role to a 
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federal administrative agency, particularly in the field of labor regulation. 
Furthermore, only a small group of states have state labor boards which would 
be able to act as agents of National Labor Relations Board to apply National 
Labor Relations Board policy and law to cases too small to deserve the atten- 
tion of the National Labor Relations Board. 


It should be understood that the effect of the Kennedy provision on juris- 
diction is to nullify all state laws regulating conduct prohibited or protected by 
federal law even in the area where the Board does not wish to exercise jurisdic- 
tion because of the small impact on commerce. The administration bill, which 
has now been shelved by the Senate which voted 90-1 for the Kennedy bill, had 
some sensible provisions on the problem of federal-state jurisdiction. It author- 
ized the Board to decline jurisdiction in cases where the Board has legal juris- 
diction but decides not to enter for policy reasons. It permits state agencies and 
State courts to take jurisdiction and act in accordance with state law. This pro- 
vision of the administration act which is now unhappily out of the act passed 
by the Senate may be restored by the House. It certainly should be because it 
is a reasonable accommodation of federal power to state power and provides 
a solution to the “no-man’s land” problem created unnecessarily by the Supreme 
Court, it is believed, by the decisions in the Garmon, Guss and Fairlawn decisions 
in which the Court held that federal power is exclusive even in the area where 
the National Labor Relations Board declines to act. 


Turning to developments in the substantive law of labor relations, the first 
problem is selection of a few of the more important subjects to mention. The 
flow of labor cases through the Board and Courts is almost staggering to 
contemplate in volume, diversity and complexity of many of the issues involved. 
To give you an idea of the volume, during its last complete fiscal year the 
National Labor Relations Board decided 605 unfair labor practice cases. 
Perhaps a third of these will go on to the U. S. Courts of Appeals for enforce- 
ment or review, loading the dockets of those courts and that of the Supreme 
Court with labor cases. 


During the past year a number of decisions have added light to the meaning 
of good faith collective bargaining under the law. In May, 1958, the Supreme 
Court held in National Labor Relations Board v. Wooster Division of Borg- 
Warner, 356 U. S. 342, that the company violated the bargaining section of the 
Act by insisting that any contract negotiated contain a clause which would 
obligate the union to permit a secret ballot among the employees in the bargain- 
ing unit on the issue of acceptance or rejection of the company’s last offer 
before a strike could be called and on whether the labor contract should be 
amended or terminated. The main holding of the case was that such a secret 
ballot proposal is not one within the mandatory bargaining area defined by 
Section 8 (d) of the Act. It was a subject which could be discussed but could 
not be insisted upon as a condition of any agreement made. In so ruling, the 
Court upheld the Labor Board which has ruled consistently that insistence upon 

the inclusion in the contract of provisions not in the category of mandatory 
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bargaining subjects, is a violation of the Act. The Board has been upheld in 
this interpretation by at least two U. S. Courts of Appeals.’ 


The mandatory subjects of bargaining which cannot be evaded relate to 
“wages, hours and other conditions of employment.” This means such subjects 
as grievances, pay rates, vacations, fringe benefits, union security, seniority, work 
schedules and many others. 


In an earlier case the Supreme Court had also considered the extent of the 
employer's obligation in bargaining. In the American National Insurance case 
decided in 1952, 343 U. S. 395, 72 S.Ct. 824, the Court reversed the National 
Labor Relations Board which had held that an employer cannot insist upon a 
management clause as a condition to an agreement. The Supreme Court said 
that the Board should not have decided what substantive terms should go into 
an agreement but should merely decide what good faith bargaining requires in 
the facts of a given case, in the light of the good faith standards set out in the 
law (Section 8 (d)). It would appear that the Borg-Warner decision modifies 
the American National case to some extent. 

The rule to be derived from the latest Supreme Court pronouncement is that 
a party to bargaining may insist upon inclusion of a mandatory subject in the 
contract to the point of impasse, but may not do so as to subjects which are 
voluntary only. Insistence upon them to the point of impasse or strike may be a 
violation of the good faith requirements of bargaining. 

One significant case dealing with the requirements of good faith bargaining 
on the part of unions, will be decided by the Supreme Court in the next few 
months. 


Insurance Agents’ International Union, AFL-CIO and The Prudential In- 
surance Company of America, 119 NLRB 768, rev'd. CA D. of C. 1958, 260 
F, (2d) 736, cert. granted Jan. 26, 1959, 79 S.Ct. 352. 


The facts are interesting. In order to strengthen the hand of its negotiators 
for a new contract the union instructed its members, a group of insurance agents, 
to engage in harassing tactics against the employer during the bargaining. The 
agents virtually disregard all company rules during this period in order to put 
pressure on the company. They either refused to write new business or failed 
to follow company instructions when they did write new business. They came 
to work late and picketed part time, they sat around idle and refused to attend 
company business conferences and meetings. The Board held that the union was 
refusing to bargain in good faith by encouraging such tactics by the employees 
and said that such conduct had the necessary effect of undermining free collec- 
tive bargaining. However, the Court of Appeals for the District of Columbia 
in a per curiam opinion, reversed the Board, holding that such harassing tactics 
by a union do not violate the union duty to bargain in good faith. The panel 
of the Court deciding the case noted that even though one or more of its mem- 
bers may disagree with the result, the panel would follow a recent precedent 
set by another panel of the same court which cannot be distinguished on its 


1, Durlingeon Veneer Co. v. 1955, ¥ 4 4, 236 F. (2d) 85. Taormina Co. v. NLRB, 1951, CA 5, 
207°F. (2d) 251. NLRB v. Dalton Telephone Co., 1951, CA 5, 187 F. (2d) nt cert. den. 342 U.'S. 824. 
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facts, according to the Court. That case, holding that harassing tactics during 
bargaining ate permissible, was Textile Workers Union v. National Labor Rela- 
tions Board, 1955, CA D. of C., 227 F. (2d) 409, cert. granted, 350 U. S. 1004, 
cert. vacated 352 U. S. 864 (1956). Why the Court changed its mind and 
vacated the previous order granting certiorari does not appear. At any rate, 
the question will now be reached, three years later, in the Prudential case unless 
the Court once again vacates its order granting review of the Court of Appeals 
decision. Most people who should like to see some rules of fair play attached 
to the bargaining process will hope that the Court of Appeals is reversed and 
the Board upheld. Unprotected activities of this nature would justify discipline 
or discharge of employees and it does not seem logical that the Court could 
sanction them as legitimate conduct in support of the bargaining process. 


One of the most thoroughly litigated matters under both the Wagner and 
Taft-Hartley Acts has been the extent of the employer's duty to supply unions 
with data from company files relating to wage rates, work classifications and 
various economic data to enable the union to bargain with the benefit of all 
relevant facts, to police the administration of the contract and to prepare for 
future negotiations. So extensive is the employer’s duty in this regard that it 
can almost be said that in modern industry there are no secrets which can be 
withheld from the bargaining agent. The Supreme Court has delineated this 
duty with some detail. 

National Labor Relations Board v. Truitt Manufacturing Co., 1956, 351 
U. S. 149, reversing CA 4, 224 F. (2d) 869. 

National Labor Relations Board v. F. W. Woolworth Co., 1956, 352 U. S. 
938, reversing CA 9, 235 F. (2d) 319. 

Information requested must be supplied in specific detail, general informa- 
tion will not suffice. 


Taylor Forge & Pipe Works, CA 7, 234 F. (2d) 227, cert. den. 1956, 352 
U. S. 942. 


National Labor Relations Board v. Whitin Machine Works, CA 4, 217 
F. (2d) 593, cert. den. 1955, 349 U. S. 905. 


In a case decided in March, 1958, the Court of Appeals for the Seventh Cir- 
cuit held that a company violated the Act by refusing to supply the union with 
time study and job evaluation data during the contract term although no griev- 
ance or negotiations were pending. The Court found that the information was 
relevant to the union’s function of administering the contract and preparing for 
future negotiations. 


J. I. Case v. National Labor Relations Board, CA 7, 1958, 253 F. (2d) 149. 


In the area of representation case law, the Board made some notable inno- 
vations during the past year. A haphazard collection of rules concerning con- 
tract bars to petitions filed by rival unions, seeking to displace incumbent bar- 
gaining agents, were collected, revised and codified in a series of representation 
case decisions issued by the Board in September, 1958. Three decisions now 
describe most of the Board rules on the subject of contract bars. 
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Deluxe Metal Furniture Co., 1958, 121 NLRB No. 135. 
Pacific Coast Assn. of Pulp & Paper Mfrs., 1958, 121 NLRB No. 134. 
Keystone Coat Apron & Towel Supply Co., 1958, 121 NLRB No. 125. 


Time will not permit a complete description of the rules as they now stand 
but two innovations may be referred to in passing. The Deluxe case establishes 
a 60 day insulated period just prior to the expiration of a bargaining contract 
within which a petition filed by a rival union will be dismissed as untimely. 
Such a petition must be filed not less than 60, nor more than 150 days, before 
the expiration date to be entertained by the Board. The theory of this new rule 
is that the 60-day period before contract expiration should be free from un- 
certainty so that bargaining can proceed effectively without fear of interruption 
by a rival claim. A second rule adopted in the Pacific Coast case is that long- 
term contracts will not bar a rival for longer than two years, irrespective of 
whether contracts of three or more years duration are customary in the industry. 


During the past year the Board also made another change in its past policy 
regarding the placement of unions on the ballot which have not complied with 
the report filing and non-Communist affidavit filing requirements of Sections 
9 (f), (g), and (h) of the Taft-Hartley Act. There is no doubt whatever 
that the Act forbids the Board to act on an election petition filed by a non- 
complying union. In 1947, the Board ruled that it would also be prevented by 
a proper construction of the Act from placing a noncomplying union on the 
ballot even in cases where the employer filed the petition for an election. 


Herman Loewenstein, Inc., 1947, 75 NLRB 377. 


In Retail Associates, Inc., April 11, 1958, 120 NLRB No. 66, May 27, 1958, 
120 NLRB No. 66A, the Board overruled the 12 year Loewenstein rule and 
placed the Retail Clerks Union on the ballot, although it had gone out of com- 
pliance as a tactical move to avoid an election, on the petition of the employer 
association of Toledo department stores. It happened that the union was still 
able to avoid an election by enjoining the Board from conducting the election 
on the claim that the unit finding of the Board was arbitrary, but that is a dif- 
ferent story. 


The Board then went beyond the Retail Associates holding in Sterling Pro- 
cessing 120 NLRB No. 92, where the election was requested by both an em- 
ployer and a complying union and went still further in the case of Concrete 
Joists & Products Co., decided June 18, 1958, 120 NLRB No. 198, where the 
noncomplying union was placed on the ballot although a complying union 
alone was the petitioner. The Board’s change of policy in the Concrete Joists 
case was dissented to by two of the five members. The decision of the Board to 
overrule the Loewenstein doctrine was prompted by two decisions of the United 
States Supreme Court which permitted a more liberal interpretation of the 
language of the Act denying access to the Board’s processes of noncomplying 
unions. 

United Mine Workers v. Arkansas Oak Flooring Co., 1956, 351 U. S. 62, 
reh’g den. 351 U. S. 975. 
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NLRB v. District 50, United Mine Workers (Bowman Transportation, Inc.) , 
1958, 355 U. S. 453. 


Another subject which has received much treatment over the years by the 
Board and Courts is that of the validity or invalidity of no-solicitation rules 
promulgated by employers to prevent or control the solicitation of union mem- 
bership applications on company premises. A surprisingly extensive body of 
precedent has been erected over the years in which the Supreme Court has been 
the chief architect. Further refinements of the applicable rules were accom- 
plished by decisions issued during the year. 


NLRB v. Steelworkers (Nutone, Inc.) CA D. of C., 1956, 243 F. (2d) 593; 
rev'd. June 30, 1958, 357 U. S. 357, 78 S.Ct. 1268. 


NLRB v. Avondale Mills, CA 5, 1956, 242 F. (2d) 669, aff'd. 357 U. S. 
357, 78 S.Ct. 1268. 


In the Nutone case two rival unions were competing for employee support. 
The company applied no-solicitation rules which were enforced on company 
premises in both working and nonworking hours. However, the company itself 
distributed anti-union though not illegal literature in the plant while enforcing 
the no-solicitation rule against the unions. The Board held that enforcement of 
the rule was not an unfair labor practice by the company. The Court of Appeals 
reversed the Board but the Supreme Court reversed the Court of Appeals and 
agreed with the Board. 


In the companion Avondale Mills case decided at the same time by the 
Supreme Court, three employees were discharged by the company for violating 
a no-solicitation rule. At the same time the company was engaging in tactics 
designed to interfere with the union organization. Supervisors were questioning 
employees about their union affiliations, urging them to withdraw and threaten- 
ing to close the mill should it become organized. The Board found that enforce- 
ment of the no-solicitation rule under these circumstances was an unfair labor 
practice. However, the Court of Appeals reversed the Board. The Supreme 
Court upheld the Court of Appeals with a dissent from Chief Justice Warren 
and Justice Douglas based upon the coercive nature of the employer's anti- 
union conduct. 


The decision of the Court will not give you a full exposition of the law on 
no-solicitation rules because the Court did not lay down any rules of general 
application. The Court did emphasize that the facts in each case must be looked 
at to determine whether an unfair labor practice is involved, and it is by no 
means certain in every case where a no-solicitation rule is enforced by an em- 
ployer who is also engaging in anti-union solicitation, that no violation of the 
law takes place. In these cases the court was influenced in the result reached 
by the failure of the record to show: 


(1) that the union asked the company for an exception to the rule so as to 
permit union solicitation; 
(2) that enforcement of the rule really handicapped the union in its cam- 
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paign and that other channels of communication could not have been 
used effectively. 


The 1958 decision of the court should be supplemented by a reading of two 
earlier leading cases on the same subject. 


Republic Aviation Corp. v. NLRB. 

R. G. LeTourneau Co. v. NLRB, 1945, 324 U. S. 793, 65 S.Ct. 978. 
NLRB v. Babcock & Wilcox Co. 

NLRB v. Seamprufe, Inc. 

Ranco, Inc. v. NLRB, 1956, 351 U. S. 105, 76 S.Ct. 679. 


The cases on no-solicitation rules turn on various factors such as whether the 
solicitors are employees or outside organizers, whether working or nonworking 
hours are utilized, and whether it makes for interference with plant production, 
discipline or cleanliness. Rules are likely to be upheld against outside union 
organizers if other channels of communication are reasonably available and 
the rules are not relaxed to permit other types of solicitation. 


Another area in which many decisions have issued during the past year, 
clarifying and adding content to the law, has been that of litigation based upon 
collective bargaining contracts. 


Section 301 of the Taft-Hartley Act permits suits to be brought in federal 
district courts for breach of labor contracts including suits for specific perform- 
ance of arbitration clauses in such contracts, and, as recently interpreted, to 
enforce an arbitration award. Two decisions of the United States Supreme 
Court, one issued in 1955 and the other in 1957, laid the groundwork for the 
construction of a great new body of federal law in the field of labor arbitration 
and the judicial enforcement of labor contract rights. 


Association of Westinghouse Salaried Employees v. Westinghouse Electric 
Corp., 1955, 348 U. S. 437, 75 S.Ct. 489. 


Textile Workers v. Lincoln Mills, 1957, 353 U. S. 448, 77 S.Ct. 912. 


The Westinghouse case holds that Section 301 does not permit an action 
brought in the name of the union for back wages claimed to be owed individual 
employees because such actions are based upon contract provisions which give 
individual employees uniquely personal rights of action to sue and collect for 
themselves. The Lincoln Mills decision held that Section 301 empowers federal 
district courts to decree specific performance of arbitration clauses and to for- 
mulate a body of federal law concerning the nature and extent of labor 
contract rights and obligations, calling upon their “judicial inventiveness” to 
accomplish the task. Considerable confusion has resulted from the effort to 
reconcile and apply the two decisions, and a reading of them will show that 
the principles established are not crystal clear and require much interpretation 
and refinement. The over-simplified rule of thumb to determine which decision 
applies is whether the contractual obligation sought to be enforced runs to the 
union or to individual employees. However, the federal courts have had much 
difficulty in reconciling and applying the two decisions and in determining the 
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circumstances under which one or the other applies. In the case of United Steel- 
workers v. Pullman Standard Car Manufacturing Co., 1957, CA 3, the Court 
of appeals reasoned that the Supreme Court means to draw a distinction which 
would limit jurisdiction under Section 301 to substantive issues under the con- 
tract which primarily affect the union as an organization, and only incidentally 
involve the personal interests of individual employees and also controversies 
between company and union which are basically procedural in nature and in- 
volve administration of the contract. The Court then concluded that Section 301 
does not give the federal courts jurisdiction over suits to establish pension claims 
or to recover unpaid wages. 

A federal district court in North Carolina also struggled with the distinction 
between the Westinghouse and Lincoln Mills rules in the case of Textile Work- 
ers v. Cone Mills Corp., D. C. M.D. N.C., 1958, 166 F. Supp. 654. 


In this case the company required the employes to take their vacation period 
during the Christmas season. The union said this violated the bargaining con- 
tract and took the case to arbitration to collect compensation for unemploy- 
ment benefits lost because of the company’s arbitrary designation of the period 
as a vacation. The arbitration panel upheld the union and ordered the company 
to “make the employees whole” for their losses. The federal court refused to 
enforce the award, holding that it was precluded by the Westinghouse rule 
because the award called for personal benefits due to individual effployees and 
not for the satisfaction of an obligation due to the union. 

A very recent case decided in Utah reaches the same result as the Cone 
decision in a suit by a union under Section 301 to collect vacation and severance 
pay due to discharged employees under the contract. 


Steelworkers v. New Park Mining Co., U.S.D.C. Dist. Utah, December 13, 
1958, 169 F. Supp. 107. 


Other federal courts have recently held that after a federal court decrees 
specific performance of an agreement to arbitrate under a labor contract, it also 
has jurisdiction to enforce the resulting award even though it relates to individ- 
ual employee rights. This seems to be a sensible result which should not be 
forbidden by an unimaginative application of the Westinghouse rule. 

A. L. Kornman Company and Amalgamated Clothing Workers, CA 5, 1959, 
43 LRRM 2581. 


Steelworkers v. Enterprise Wheel & Car Corp., U.S. D.C. S.D. W.Va., 1959, 
43 LRRM 2291. 

The Court of Appeals for the Fifth Circuit has also made a significant con- 
tribution to the developing law of labor contracts by affirming a district court 
which held that arbitration of a contract violation may be decreed even though 
the violation may also have been an unfair labor practice within the jurisdiction 
of the National Labor Relations Board. 

Operating Engineers v. Gulf Oil Corp., CA 5, December 16, 1958, 43 LRRM 
2301. 
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This may be taken as a new exception to the doctrine of federal pre-emption 
as well as a new accretion to the developing federal law. 


The question of whether state courts were pre-empted by Section 301 from 
entertaining actions to enforce labor contracts may have been settled by the 
decision of the California Supreme Court in the case of Los Angeles Council of 
Carpenters v. McCarroll, 1957, 315 P. (2d) 322, cert. den. 355 U. S. 932, in 
which the court held that state courts have concurrent jurisdiction with the 
federal district courts but also held that in exercising this jurisdiction the state 
courts must apply the federal substantive law which the U. S. Supreme Court 
directed the federal district courts to formulate through “judicial inventiveness” 
which is a process which I assume to be somewhat synonymous with “judicial 
legislation.” Failure of the Supreme Court to grant certiorari in the case gives 
us some reason to believe that the McCarroll case was correctly decided. 


Many questions are arising concerning the kinds of breaches of the labor 
contract which can be remedied by action filed under Section 301. One very 
important question was decided by the Court of Appeals for the Second Circuit 
in the case of A. H. Bull Steamship Co. v. Seafarers, CA 2, 250 F. (2d) 326, 
cert. den. 1958, 355 U. S. 932, 78 S.Ct. 411. The Court held, and certiorari 
was denied, that Section 301 did not repeal the Norris-LaGuardia Act which 
denied the federal courts jurisdiction to enjoin peaceful strikes and, therefore, 
specific performance of no strike clauses is not to be had through a Section 301 
suit. It would seem that state court jurisdiction to give injunctive relief in such 
cases would not be pre-empted, but could be given under the traditional right 
of the state courts to adjudicate contract rights. 


Another interesting point was that decided by the Court of Appeals at Boston 
that Secion 301 does not give a federal court jurisdiction to enforce an agree- 
ment to arbitrate the terms of a new collective bargaining contract. 

The only Section 301 case to be decided up to this point, it is believed, in the 
State of Kansas is the Proctor & Gamble case decided April 22, 1959, by Judge 
Stanley in one of his first judicial opinions. 

The Employees Labor Association v. Proctor & Gamble Manufacturing Com- 
pany, April 22, 1959, U. S. D.C. Dist. Kansas, Case No. KC-940, not yet 
reported. 

The Court denied the petition of the union for specific performance of an 
arbitration clause in the labor contract finding that no arbitrable question was 
presented by the facts and language of the contract, as contended by the 
company. 

At this point, my time and your patience are about to give out. I have not 
come close to exhausting the important new developments in labor law which 


have occurred during the past year or so. Important decisions have issued on 
the validity of hot cargo contracts,” exclusive referral or hiring hall provisions in 





2. Carpenters Union v. NLRB (Sand Door & Plywood Co.), 1958, 357 U. S. 93, 78 S.Ct. 1011. 
‘eamsters, Local 728 v. NLRB (Genuine Parts Co.), CA 5, April 9, 1959, 36 Lab. Cas. (C.C.H.) $65,352, 
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labor contracts, re-employment rights of veterans under the Selective Service 
Act,‘ application of the Jencks rule, regarding production of pre-trial statements 
and reports, to National Labor Relations Board proceedings,’ and many other 
cases of importance to the form and substance of labor law. As I indicated 
earlier, the diversity and complexity of the issues which have arisen and con- 
tinue to arise, is almost staggering. They offer, and will continue to offer, a real 
challenge to all serious students of the law. 





3. Mountain Pacific Chapter of the Associated General Contractors, Inc., 1958, 119 NLRB 833, now being 
eo 9 at San Francisco. 
McKinney v. M-K-T Railroad Co., CA 10, 240 F. (2d) 8, aff'd. 1958, 357 U. S. 265. 


:: Ra-Rich .» 1958, NLRB, 1958, 121 NLRB No. 90. 
;. Manufacturing Corp., 19 9 0. 


Madden v. Masters, Mates & Pilots, 1958, CA 7, 259 F. (2d) 297. 
Jencks v. United States, 1955. CA 5, 226 F. (2d) 540, rev'd. 353 U. S. 657, 77 S.Ct. 1007. 
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PRACTICES AND PROCEDURES BEFORE THE 
WORKMEN'S COMPENSATION COMMISSIONER* 


By EDWARD CURRY 
Of the Topeka, Kansas, Bar 


Kansas passed its first workmen’s compensation law in 1911, and was well in 
the forefront of other states in this legislation. In 1927 our law was greatly 
amended, and is now substantially in the form and content it took at that time, 
with the exception of the second injury fund and occupational disease amend- 
ments. The latter was enacted in 1953. Workmen’s compensation laws are 
often called social insurance laws and are sometimes referred to as loss of wages 
laws. They are also spoken of as laws which provide for liability without fault. 


Under the law, the employer surrenders his defenses of contributory negli- 
gence on the part of the workman, the fellow servant rule and the rule of 
assumption of risk on the part of the workman. The employer also limits his 
liability by virtue of the law. This feature may be of great advantage, especially 
to employers with limited capital. The workman on his part sacrifices his possi- 
bility of recovering a large amount of damages for his personal injuries. 


The chief features of the Kansas law are its provisions for benefits to the 
injured workman; benefits to his widow or other dependents of a deceased 
workman; places the burden of industrial accidents and occupational diseases 
upon the entire industry instead of an individual employer, and lastly, it limits 
the liability of an employer covered by the act. 


It should be made absolutely clear at this point that the law is not compul- 
sory upon either the employer or the workman. Either may file his election not 
to be governed by the act. If either files such an election with the Commis- 
sioner, he will not be entitled to the benefits or the protection afforded by the 
act. Very few elections not to come under the act have been filed by either party. 


An employer covered by the act generally protects himself by providing com- 
pensation insurance. The insurance companies will then pay the benefits pro- 
vided in the law and will also furnish the doctors, hospitals, investigators and 
lawyers for the employer. The premium costs for such a policy are generally 
charged to the costs of production, which costs, if possible, are in turn 
on as an expense to the consumer. An employer may be a “self-insured” by 
qualifying under the law and rules of the commission, and if he does so, he 
then pays the benefits and furnishes the services at his own expense. 


It was thought at the time of the passage of the first law that the procedures 
would be so simple that it would be unnecessary for the injured workman to 
employ legal counsel. It is true that the procedure is quite simple and a great 
many cases are closed without the aid of an attorney. However, it is becoming 
more and more apparent that the hearings before the Commissioner are becom- 
ing increasingly more evident. For example, in 1951 there were 4158 cases 


*Presented at the Legal Institute on Administrative Practice and Procedure at T: April 21, 1959; sponsored 
by the Kansas and Topeka Bar Associations in cooperation with the University of School of Law. 
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closed by settlement agreement, final receipt and release from liability against 
3320 cases closed by the same method in 1958. On the other hand, there were 
129 awards entered in contested cases in 1951 which gradually increased to 
260 contested cases in 1957, and dropped to 174 cases in 1958. Applications 
for hearing filed with the Commissioner increased from 560 in 1951 to 1160 in 
1958. Informal awards in cases set for hearing increased from 288 in 1951 to 
832 in 1957, but this latter figure was reduced in 1958 to 740 awards. Informal 
awards in cases not set for hearing increased from 638 in 1951 to 986 in 1958. 
There were 55 cases appealed to the District Courts in 1951, and this figure 
increased to 110 in 1956, but dropped back to 91 in 1958. 


It is quite evident from these figures just quoted that the administrative 
duties of the Commissioner’s office staff and the case load of the Commissioner 
and examiners has greatly increased since 1951. 


This increase in case load is perhaps due to several factors. Among them 
are (1) the workman is much better informed about workmen’s compensation 
laws and its benefits; (2) the insurance companies may be getting more reluc- 
tant to settle their claims, and (3) many applications for hearing are being 
filed before there is any necessity therefor. 


Procedures, processes and requirements of a compensable industrial accident 
or occupational disease case from its inception until its ultimate closing may 
develop in the three stages, namely, (1) pretrial; (2) trial, and (3) post trial. 
These procedures will be taken up in this order. 


Unless the employer has actual knowledge of the accidental injury or occu- 
pational disease of the workman, the workman is required to notify the em- 
ployer within ten days of the injury by accident or within ninety days after 
disablement by disease. Notice may be oral or written, and may be given to the 
foreman, the superintendent or to some superior of the workman. In case of 
an industrial accident, lack of such notice is a defense available to the employer 
if he can show prejudice by such failure of notice. If disability from an occupa- 
tional disease, notice or claims shall be deemed waived when the employer or 
insurance carrier makes compensation payments or if the employer or insur- 
ance carrier by his or its conduct leads the employee or workman reasonably to 
believe that notice or claim has been waived. 


If the employee is off work as the result of the accident for more than the 
remainder of the day, shift or turn on which he sustained an accidental injury, 
the employer is required to make a report of the acident to the commissioner. 
Accident report forms are prescribed for this purpose. These report forms should 
be used by the employer and will generally give all of the information required, 
and should be filed within seven days. This seven day requirement is important 
to the employer, as we shall later see. Also, employers carrying insurance should 
notify their carrier so that they can begin their investigation if necessary. 


Although the law does not require it, the commissioner, upon receipt of the 
report of accident, sends a letter to the workman named therein, advising him 
briefly of the workmen’s compensation law and the necessity for him to serve 
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his written claim upon the employer, and of other matters relative to the law. 


If the workman is in need of medical attention, the law requires that the 
employer provide the services of a physician or surgeon, and such medical, sur- 
gical and hospital treatment, including nursing, medicines and surgical sup- 
plies, ambulances, crutches and appliances as may be reasonably necessary to 
relieve the workman from the effects of the injury. The law also provides that 
if the employer has knowledge of the accidental injury and refuses or neglects 
to seasonably provide these benefits, the employee may provide the same for 
himself and the employer shall be liable for such expense. Medical and hos- 
pital benefits are limited to an expenditure of $2500.00, chargeable to the em- 
ployer. By amendment to the law which goes into effect on publication of the 
session laws, the workman, if dissatisfied with the treatment afforded by the 
employer, is entitled to procure $100.00 worth of medical services, chargeable 
to the employer, provided the total medical is not more than $2500.00. In 
spite of this limitation on the employers and insurance carriers, many of them 
will authorize additional expenditures if they feel that they can save money by 
reducing the workman’s residual disability. By doing this, both employer and 
workman benefit. Some employers furnish excess medical coverage. 


Very often it is highly important that the disabled workman get immediate 
medical benefits. In a great many instances this is more important to the in- 
jured workman than the compensation he may later receive for his disability. 
The quicker he is treated, the better chance he has of having his injuries cured 
or his disability lessened to his advantage, and, of course, this also means a 
saving to the employer and his insurance carrier. 


The employer has the right to designate a particular physician to treat the 
workman. If the employer has done his part in providing the medical benefits 
required of him and the workman goes to a doctor other than the one provided 
for him, the employer will not be liable for such other medical services other 
than $100.00 worth. If the workman is not satisfied with the physicians or 
surgeons provided for him he may make application to the commission for the 
appointment of some other doctor to treat or care for him. 


The employer also has the right to require the workman to submit himself 
to a physician for examination purposes only. However, the workman cannot 
be required to submit to such an examination oftener than twice in any one 
month. If the employee requests, he is entitled to have physicians or surgeons 
of his own choosing present at the time, and participate in such examinations. 
The workman will be allowed travel expenses and not to exceed $7.00 per day 
for board and room if the examination is conducted in any county other than 
his residence at the time of the accident. An employee so required to submit 
to an examination is entitled, on request, to a copy of the physician’s report on 
his disability. Medical and hospital fees charged are limited to fair and reason- 
able expenditures which have been determined by the commission and are set 
out in the rules. 

If the workman has been off work for more than a week as a result of his. 
accidental injuries, he is entitled to compensation at the rate of not more than. 








370 The JOURNAL 


$34.00 per week ($38.00 per week after publication of the 1959 session laws), 
during his temporary total disability. Assuming that the employer has fully 
complied with his duties as required by law by furnishing medical benefits and 
paying the proper amount of compensation for and during the temporary total 
disability of the workman, nothing further need be or can be done for the work- 
man to protect his rights under the law. 


When the doctor discharges the workman, he will make a written report to 
the employer, advising him of such fact, and will also rate the physical condi- 
tion of the workman, giving the percentage of disability, if any, that the work- 
man has. 


Forms for medical reports are prescribed by the commissioner; however, many 
physicians will also furnish a report to the employer in narrative form. 


At this point, the matter is ready to be closed insofar as the employer and 
insurance carrier are concerned. If the doctor reports a residual disability to the 
workman, and the workman is satisfied with the doctor’s report and rating of 
disability, the case is also ready to be closed insofar as the workman is con- 
cerned. However, if the workman feels that he has a greater percentage of dis- 
ability or additional disabilities not covered in the medical report, he has a right 
to get a physician of his choice and have an examination and rating by his 
doctor. The expense of this examination and subsequent testimony, if any, by 
the doctor, is borne by the workman. The workman should also get a written 
report from his doctor and he need not reveal its contents to his employer unless 
he wishes to do so. 


At this point in the proceedings the parties are again in a position to try to 
effect a settlement of the matter, and if settled by agreement, it is then pre- 
sented to the commissioner for approval. 


Compensable cases may be closed by filing with the commissioner a settle- 
ment agreement, final receipt and release of liability on the form prescribed by 
rule of the commissioner. These forms are generally provided by the employer 
or insurance carrier and must give all the information required in the form. A 
physician’s final report must accompany this settlement agreement, final receipt 
and release. The law requires that these instruments be filed with the com- 
mission within sixty days of the execution of the agreement. Upon receipt of the 
settlement agreement, the commissioner checks the agreement and the medical 
report very carefully to determine if the workman has received the proper 
amount of compensation. The commissioner has twenty days in which to act. 
If the agreement is disapproved, the employer and workman are immediately 
notified in writing by the commissioner, giving the reasons for the disapproval. 
Either party has one year from the filing and approval of the agreement within 
which to institute proceedings to set it aside. If no steps are taken to set the 
approved agreement aside within the time limitation, the agreement becomes 
final. 


A second way to close a compensable case is by a written award signed by 
the Commissioner. Most of these are what is commonly called informal awards 
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and are in cases not set for hearing by the Commissioner. At such a hearing 
the parties may present to the court a joint petition and stipulation, setting forth 
all of the essential jurisdictional facts and other facts concerning the accidental 
injury and the agreements of the parties relative to settlement of the case. A 
form of joint petition and stipulation has been prescribed by the commission 
and should be followed. Not many cases are closed in this manner, however. 


More commonly, in hearings for an informal award, the parties appear in 
person before the examiner or Commissioner and stipulate to the essential facts 
which bring the case within the jurisdiction of the law. The claimant then must 
testify briefly about his accident or occupational disease, and his injuries there- 
from. A final medical report of the doctor must also be submitted at this 
hearing. The settlement agreement is then presented to the examiner for his 
approval and if the examiner is satisfied with the agreement, it is approved and 
an award is then made. 


Counsel at such a hearing should be able to state and agree to the average 
weekly wage of the workman, the amount of temporary total disability pay- 
ments, if any, that have been paid, and the amount of medical and hospital 
expenses that have been paid or incurred. In dependency cases, counsel should 
also have available the death certificate of the deceased workman, the marriage 
certificate of the widow and deceased workman, and if either of them have 
divorced the other, a certified copy of the divorce decree should also be made 
a part of the record. If there are dependent children, their birth certificates and 
certified copies of letters of guardianship should also be made a part of the 
record. Also, if minor dependents are involved and the award is to be for any- 
thing less than the maximum amount they would be entitled to under the law, 
a certified copy of the order of the Probate Court approving a settlement for a 
lesser amount should also be made a part of the record. 


It is understandable that a great many cases that are presented personally to 
the examiner for approval are compromise cases. If the settlement is made by 
way of a compromise, it should be made plain that such is the case when the 
record is made. If the settlement is based upon a definite agreed and stated 
average weekly wage and percentage of disability, extreme care should be taken 
by the parties to figure correctly the amount of compensation due. The statutes 
and rules of the commissioner furnish guides and examples for figuring the 
wages and formulas for figuring the amount of compensation due. 


When the proceedings are concluded before the examiner, they are tran- 
scribed by the reporter and are then sent to the Commissioner for fixed approval 
and writing of the award. Each of these proceedings is examined by the Com- 
missioner to determine if the workman has received the amount of compensa- 
tion to which he is entitled under the circumstances, and if so, the award is 
then written and filed. If the record is not clear, or if it appears that the work- 
man has not received all he was entitled to, the parties are then requested to 
explain their positions in the matter. 


If the workman has a compensable case and the parties cannot reach a settle- 
ment agreement, the workman should serve his notice of claim on the employer 
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and file an application for hearing before the commissioner. A contested case 
is denominated a proceeding and not a trial. The forms for this application for 
hearing may be obtained from the commissioner and should give all of the infor- 
mation required if possible to do so. Care should be taken to state correctly the 
name of the workman, the employer, and the insurance carrier. The workman 
frequently knows the name of the carrier, but if he does not, this information 
often may be obtained from the employer. If this fails, the commissioner can 
generally give this information. 


When the application for hearing is filed, the commissioner sets the time and 
place of hearing and sends notice by certified mail to the employer and by 
regular mail to all the other interested parties. The statute provides that the 
hearing be set twenty days from filing date; however, due to the fact that so 
many applications are filed before they should be, or before they are ready for 
hearing, the commissioner advances the hearing for ninety days but gives the 
workman the right to demand an earlier hearing. All hearings are held in the 
county where the accidental injury or occupational disease occurred, unless the 
parties waive this right and consent that the hearing be held in another juris- 
diction. 

At the hearing, the parties are asked to stipulate to certain matters pertaining 
to the facts and jurisdiction. The issues to be tried are thus made up and the 
hearing proceeds on these issues. This is in contrast to the trial of a civil case 
in District Court where the issues are made up and tried on the pleadings. The 


issues are frequently boiled down to only three or four in number and the evi- 
dence is thus confined to these issues. 


The hearing is summary in character. However, general rules of evidence 
are followed with the exception that hearsay evidence is admissable. Also, the 
Commissioner or examiner ate not bound by technical rules of procedure. At 
the hearing, the testimony may be all oral; however, some of it may be by 
deposition. The latter will sometimes greatly expedite the case because it is 
often difficult to get busy physicians to appear personally before the examiner. 
It should be made plain, however, that depositions may not be taken for the 
purpose of discovery only. 


All hearings are reported by a certified shorthand reporter, and when the 
evidence is concluded and the case is submitted, it is transcribed by the reporter 
and delivered to the examiner. The examiner then summarizes the evidence and 
makes his findings, which he submits to the Commissioner for his approval. If 
the examiner's findings are approved, an award is then made and entered in the 
case. Copies of the award are then sent to the interested parties, who have 
twenty days from the date of the award to appeal to the District Court of the 
county in which the accident occurred. 


Extreme care should be taken by the attorneys to see to it that all of the 
evidence necessary to his case is presented to the examiner. If a controversy is 
had at the hearing as to whether a certain bit of evidence is admissible, the 
attorney offering it should make an offer of proof for the record. If he fails to 
do so, and such evidence should have been received by the examiner, the Dis- 
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trict Judge sitting in review will be denied the benefit of it, possibly to the 
prejudice of the rights of one of the parties. 

One of the troublesome things in our compensation law is the matter of 
the workman’s claim for compensation. Briefly, the law provides that no pro- 
ceedings for compensation shall be maintainable unless written claim for com- 
pensation shall be served upon the employer by delivering it to him or his duly 
authorized agent in person, or by delivering it to him by registered or certified 
mail within 180 days after the accident, or in cases where compensation has 
been suspended within 180 days after the date of the last payment of compen- 
sation, or within one year after the death of an injured employee if death results 
from the injury within five years after the accident. Claim for disability or death 
from an occupational disease must be filed with the Commissioner or served on 
the employer within one year from date of disablement or death. 


However, by an amendment to the law passed in 1957, it is provided that no 
limitation of the time provided shall begin to run unless a report of the accident 
has been filed by the employer with the Commissioner, if the injured workman 
shall have given notice of injury as provided by law. Nevertheless, proceedings 
must be commenced, where report of accident has not been so filed, within one 
year from the date of accident, suspension of payment of compensation, or death 
of the employee. 


Our Supreme Court has held that if the employer furnishes medical care to 
the workman, this constitutes payment of compensation, and the 180 day 
period dates from the last time treatment was furnished. 


In occupational disease cases the injured workman has one year from date of 
his disablement in which to serve his claim. 


Extreme care should be taken by the workman and his counsel to serve the 
claim within the time and in the manner provided by law. It should again be 
noted here and emphasized that the claim must be served on the employer. No 
one else will do, the employer is exclusive. Emphasis should again also be made 
of the requirement that the claim must be in writing. Oral claim will not 
suffice. Once the claim has been properly served, the workman may wait for 
not more than three years from the date of his accident to file his application for 
hearing. 

In closing a compensable case wherein an informal award is asked for, the 
examiner usually makes the award and orders the compensation paid forthwith 
in a lump sum to the workman. The workman is then presented his payment 
and he is asked to acknowledged receipt of the check or draft in full payment 
of the award and for any and all injuries suffered by him in the particular acci- 
dent or disease. The case then becomes res judicata between the parties. How- 
ever, what is sometimes called a running award is made; that is, the award 
requires the employer and carrier to pay the compensation in weekly install- 
ments. 


In contested cases, the award is generally a running award. Running awards 
are subject to review and modification at any time until final payment is made. 
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Either party may have a review and modification except in scheduled injury 
cases, by filing with the commissioner an application for review. The applica- 
tion should specifically state the reasons therefor. Reasons stated are generally 
that the award is inadequate or excessive, that the capacity of the workman has 
increased or diminished, that the award was obtained by fraud or undue influ- 
ence, etc. During pendency of the hearing, payments of compensation should 
be continued. If the final payment under an award is made, it is too late to 
have review and modification. After the petition is filed, the employer again 
has the right to request that the workman submit himself for examination to a 
physician of the employer’s choosing. The examination must be conducted at a 
reasonable time and place. If the workman refuses the employer’s request, the 
employer may suspend payments of compensation until the examination is had. 
On the hearing, the evidence is confined to the issues presented in the petition. 


It should also be here mentioned that during the hearing, if there is a dispute 
as to the injury, the examiner shall, upon request of either party, appoint one 
or more neutral physicians to examine the workman. The neutral physician is 
required to make a written report to the commissioner and this report is made a 
part of the record in the case. 


Running awards may be redeemed by the employer at his option by paying 
a lump sum and taking a discount of five per cent on the balance of compensa- 
tion due. The employer is not allowed this discount on the first 26 weeks of 
compensation due; therefore, care should be taken to protect the rights of the 
workman in this regard. After 6 months payments have been made under an 
award, the workman may make application for redemption, and if the commis- 
sioner determines it is to the best interests of the workman, or dependents of 
a deceased workman, he may require the employer to redeem any part or all of 
his liability under the award. When the employer pays the amount ordered, 
he is discharged from further liability thereon. 


An appeal may be taken to the District Court of the county in which the 
accidental injury occurred. Written notice of the appeal must be filed with the 
Commissioner within 20 days from the decisions, findings, rulings and awards 
of the Commissioner which arose on questions of law and fact as presented and 
shown by the transcript of the evidence and proceedings. The transcript, to- 
gether with all exhibits and other papers filed in the case is forwarded by the 
Commissioner to the Clerk of the District Court. The District Judge then 
reviews the transcript, exhibits and the papers filed in the case. No oral testi- 
mony is heard by the Judge; however, the attorneys are permitted to appear 
and argue their contentions in the case. At this point, it should again be em- 
phasized that attorneys should endeavor to make a complete record before the 
examiner. In the District Court, the Judge makes his own independent find- 
ings. Certified copies of the decision and judgment are then forwarded to the 
commissioner. Petition for review and modification of the District Court's 
judgment may be filed with the commissioner by either party in the same man- 
ner as heretofore stated. 


Appeals may be taken to the Supreme Court from the final order and judg- 
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ment of the District Court by filing a notice of appeal with the Clerk of the 
Court within 20 days after the final order or judgment of the District Court. In 
the Supreme Court, appeals are prosecuted in the like manner as other appeals 
in civil cases. Where the Supreme Court decides the case, the commissioner is 
furnished certified copies of its decisions and judgments. It should be here 
stated that the Supreme Court will not concern itself with disputed questions of 
fact, and if there is any evidence from a search of the record to support the 
findings and award of the Judge of the District Court, the Supreme Court will 
affirm the District Court’s findings and judgment. In other words, boiled down 
to its simplest terms, the Supreme Court will review only questions of law. 


There ate many other things relative to practices and procedures in work- 
men’s compensation cases that could be gone into. However, I believe that I 
have gone into the subject sufficiently to inform you of the essentials in a com- 
pensation case. If not, I think I have gone into it sufficiently to inform you 
that the practices and procedures are not as simple as the originators of the 








compensation act intended. 
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CRIMINAL APPEALS TO DISTRICT COURT PURSUANT 
TO 63-401 


By HONORABLE JOHN FRONTRON 
Judge of the Fortieth Kansas Judicial District 


Eprror’s Note: John W. Plummer, Newton, Vice-President of the Kansas 
County Attorneys Association mailed to the Editor-in-Chief of the Kansas 
Bar Journal a copy of Judge Fontron’s address which appears herein almost 
in its entirety. In his letter dated May 15, 1959, Mr. Plummer stated in part: 


“At the Kansas County Attorneys Association mid-year meeting in Hutch- 
inson on May 6, 1959, the Honorable John Fontron, Judge of the Fortieth 
Judicial District, addressed the association on the subject of criminal ap- 
peals from the magistrate courts (city courts, police courts, county courts 
and J.P. courts) to the district court. 


“The group considered Judge Fontron’s address to be an excellent one 
and of great value to Kansas county attorneys as well as other attorneys who 
regularly or occasionally handle minor criminal matters in the lower courts. 
Upon the suggestion of the Honorable Judge Stavely, who is now associated 
with the attorney general’s office, it was moved and seconded that the 
association’s officers attempt to secure the publication of Judge Fontron’s 
address in a forthcoming issue of the Kansas Bar Journal. . . .”—F.C. 


Your president must be a man of rare courage to have dared inflict two dis- 
trict judges on this group. A judge, I have heard it said, is a lawyer who grades 
his own examination papers and I have a strong suspicion that when county 
attorneys get away from their own bailiwicks they have no great burning desire 
to be lectured by some brother’s autocrat of the bench. And speaking of judges, 
did any of you see the item in one of the Chicago papers quoting a Chicago 
judge as saying that two many husbands were being shot, and underneath the 
plaintive query, “Judge, would you mind telling us just how many would be 
the right number?” Now if any of your yawns become visible while I’m still 
on my feet, they will be regarded by me, not as a sign of boredom, but merely 
as your way of reproaching your president for his bad judgment in his selection 


of speakers. 

Personally I feel honored to have been asked to address this group. You 
may have heard of the old-time sergeant who was holding a long and torrid 
telephone conversation when all at once an icy voice broke in with “Do you 
know who this is talking?” “No, I don’t,” countered the sergeant. “Well, this 
is Colonel Humdinger,” replied the voice. “Colonel,” asked the sergeant, “Do 
you know who you are addressing?” “No” thundered the Colonel. “Well, 
thank God for that,” sighed the sergeant, as he hung up. Unlike the sergeant 
I do know to whom I am talking and appreciate the opportunity of doing so. 


Not that I know too much about the subject assigned me, which incidentally 
is that of criminal appeals to district court pursuant to 63-401 rather than 
criminal appeals in general as the printed program might indicate. When Mr. 
Wright suggested this topic I knew that it would take some looking into. Like 
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the story of the small boy who had a drum which he beat so incessantly that it 
nearly drove his next door neighbor crazy. Finally the neighbor told a friend 
that he didn’t know what to do before he lost his mind. “Well” his friend said, 
“T’ve an idea. Let’s visit the boy.” So they went over and when they got there, 
his friend pulled out a pocket knife, handed it to the boy and said, “Sonny, I’m 
making you a present of this knife. Now wouldn’t you just love to know what's 
in the middle of that drum?” 


I have been compelled to look into the middle of some law books, for in the 
field of criminal appeals I certainly cannot be considered an expert, who is, as 
you may have heard, one who knows more and more about less and less until 
finally he knows everything about nothing. But in the process of delving into 
the subject, I have learned a good deal that I didn’t know before, although I do 
not feel like the boy whose grandmother sent him a book on penquins. Finally 
when he got around to writing a thank-you note, as boys eventually do, he wrote, 
“Dear Grandmother, thank you for the book. I have read it and have learned all 
about penquins. In fact I have learned more about penquins than I really cared 
to know.” 


Appeals to District Court from judgments rendered by a Justice of the Peace 
in criminal cases are governed by G. S. 63-401, which substantially provides that 
they shall be taken immediately, that they shall stay all further proceedings on 
the judgment and that no appeal shall be taken or proceedings stayed unless a 
bond be filed within 10 days from date of judgment. This same procedure 
governs appeals from judgments of city and county courts. As you will observe 
the procedure for taking an appeal is quite uncomplicated, and the Supreme 
Court has further simplified it by holding, in Pinaire v. Beaver, 164 Kan. 593, 
that no notice of appeal is required, but that the giving of the bond is in itself 
sufficient to effect the appeal, although there is a strong dissent in that case 
that notice of appeal should be a condition precedent. 


Upon bond being given, the magistrate must certify the complaint to District 
Court, although it was held in State v. Belisle that if the certificate on the tran- 
script purported to cover all the records, that such would suffice. It has also 
been held that if appellant goes to trial without the complaint having been 
certified, he waives such defect (106 Kan. 275). Furthermore, when an 
appealing defendant goes to trial on his appeal, he waives all defects in the 
papers in the court below (34 Kan. 629) except objections pertaining to the 
jurisdiction of the lower court and pertaining to the sufficiency of the com- 
plaint therein filed. If it is discovered that the complaint has not been certified 
by the magistrate, it has been held that the District Judge may grant the magis- 
trate leave to certify the same, even though trial in the appellate court may 
already have commenced. Incidentally, in the case wherein the last rule was 
announced (State v. Plomonton, 75 Kan. 853) the complaint had been signed 
not by one, but by three persons, which the court said was perfectly legal, al- 
though a complaint so signed was no more effective, nor did it have greater 
significance, than a complaint signed by one individual, alone. 


Prior to 1941 the statute provided the appeal bond must be filed within 24 
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hours, but this time has been extended to 10 days. Since the Supreme Court 
has held that it is the filing of the bond itself that constitutes the appeal, a 
defendant has, in effect, 10 days in which to appeal, and if bond be filed within 
that time, the appeal is timely taken. In the pinaire case, for example, the 
defendant had actually been taken to the Women’s Farm before giving bond, 
but was ordered released on habeas corpus from that institution upon filing 
her bond within the 10-day period. Where a defendant has failed to sign the 
bond personally, although his sureties have done so, he may be permitted to 
sign even after 10 days have expired (Ft. Scott v. Arbuckle, 164 Kan. 49) and 
it has also been held that a bond without surety is sufficient if approved by the 
Police Judge (Ottawa v. Johnson, 73 Kan. 390). 


An important case concerning the time when an appeal is to be heard is 
State v. Brockelman, 173 Kan. 470, where the appeal was not certified to Dis- 
trict Court until a year after the defendant had filed his bond, apparently be- 
cause the County Attorney had told the Justice to forget about the appeal, as 
the charge would be re-filed direct in District Court. In sustaining the trial 
court’s action in dismissing the prosecution, the Supreme Court said that the 
constitutional guarantee of a speedy trial, which applies to misdemeanor as well 
as felony cases, could not be circumvented in this fashion by the laches of public 
officials and that it was the clear duty of the Justice to certify the case promptly 
upon appeal, prior to the appellate court’s next term. This decision is but one 
among many in which our courts have zealously safe-guarded the right of every 
accused to a prompt trial. I might mention this case was cited by Judge Stavely 
in his excellent decision set out in full in State v. Hess, 180 Kan. 472. 


Trial of the appeal is de novo in District Court, for it was long ago held in 
State v. Loffland, 17 Kan. 390, that a case could not go up from justice court on 
writ of error. Trial is on the original complaint, unless it be defective, in which 
case the statute itself provides that the court may order an amended complaint 
filed at any stage of the proceedings. 

From the decisions and language of a few early cases it could be inferred that 
a justice court judgment is vacated in toto by an appeal. This brings us to the 
questions that your president suggested might well be discussed. It may seem 
to you that the route to this point has been circuitous, but it has been said that 
it takes a speaker twice as long to say what he thinks as to tell what he knows, 
and who am I to break a rule? 


In State v. Forner, 32 Kan. 281, the Supreme Court said “By the appeal 
voluntarily taken by the defendant from the judgment of the justice of the 
peace, that judgment was vacated, and the defendant was placed in the same 
conditions as if no trial had been had. After the appeal was perfected the prose- 
cution was pending in the district court upon the original complaint, and the 
case stood in that court for trial as an original prosecution there. As the trial 
in the district court is de novo, the defendant took his appeal with a full know!- 
edge of the risks thereof and of all the possible consequences.” 


In this case the accused had been convicted upon a complaint charging sale 
of intoxicating liquor, in support of which charge the state had elected to rely 
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on a sale to a specific individual. On appeal the state elected to rely on a sale to 
a different individual. In upholding the conviction had in District Court, the 
Supreme Court said that “the state had the right to offer any evidence tending 
to support the charge in the original complaint, regardless of the election had 
before the justice of the peace.” This case was followed and cited at length in 
State v. Coulter, 40 Kan. 87. I am not convinced that the holdings in these two 
cases require a construction that an appeal vacates the justice’s judgment in its 
entirety. 

In another early case, State v. Curtis, 29 Kan. 385, the defendant had ap- 
pealed a conviction, subsequent to which the state filed an original information 
covering the same offense, and then dismissed the original action, and the 
Supreme Court, in upholding the overruling of a plea in abatement, stated that 
after an appeal is perfected, there is only a pending prosecution which the state 
may dismiss, leaving no judgment or case pending in any court. This case may 
have practical importance to present public prosecutors who may feel an orig- 
inal sentence is inadequate and desires to institute proceedings directly in district 
court to secure a severer penalty. Of interest in this connection is the general 
rule cited in 22 CJS 596 that a defendant may not, as a matter of right, dismiss 
his appeal, for he occupies the same relative position as he did in the court below 
and has no greater right to dismiss his appeal than he did originally to have the 
prosecution dismissed. While I have never heard of a prosecuting attorney re- 
sisting a motion of a defendant to dismiss his appeal, under the general rule I 
assume he might successfully do so, although Kansas appears not to have passed 
on this point. Were it done a few times, it might serve to discourage dilatory 


appeals. 

Whether an appeal vacates a judgment for all purposes is a question of im- 
portance to a prosecuting attorney. I can provide no authoritative answer to that 
question, although I have made some deductions. You, however, may not think 
any more of my answers than did the little boy who asked his father what a 
sweater girl was. After a bit of stalling the father replied that a sweater girl 
was a git] who worked in a sweater factory. And then he asked his son where 
he had ever picked up such a question. “To heck with that,” said the boy, “What 
I want to find out is where you ever got hold of such an answer.” 


The bare pronouncement that an appeal vacates the judgment, if carried to 
its logical conclusion, would imply that the judgment would no longer exist for 
any purpose, but would be entirely vitiated. However it is difficult to reconcile 
such a result with other holdings of the court. For example, in both State v. 
McNaught, 36 Kan. 624, and State v. Wood, 49 Kan. 711, it was held that on 
appeal the defendant may not be convicted on any count of which he had been 
acquitted in the lower court. Such a holding would seem to contradict the asser- 
tion that an appeal leaves the case in all its pristine virginity. 


State v. Vollmer, 6 Kan. 379, while decided some years before the Forner 
case, supra, likewise causes one to wonder whether the language in the latter 
case is to be taken too literally. In this case the defendant was convicted in J.P. 
court of a liquor offense on June 8th and appealed. Two days later he com- 
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mitted what was alleged to be a “second offense” and was charged directly in ! 
district court. On June 29th in district court his appeal was tried and he was 
again convicted. Immediately he appealed to the Supreme Court. Next, and | 
on the same June 29th, the defendant was tried in district court for the second 

offense, was convicted of this and appealed this also. The Supreme Court | 
reversed the last conviction on the ground that the first conviction was not | 
admissible in evidence pending its appeal to the Supreme Court. However the | 
court stated on page 384, and I quote: “The defendant had been convicted of 

the first offense in the justice court before the second offense was committed 

and therefore was, and continued to be, liable to the increased penalty attached 

to the commission of a second offense provided said conviction shall not finally 

be found to be erroneous.” This logically would not be so, were the original 

conviction in justice court vacated in its entirety by the appeal. 


The Vollmer case can teach all us moderns a salutary lesson in dispatch. 
Here, all within a period of just 21 days, a defendant was tried for one crime, 
appealed therefrom, was again tried on appeal in district court, was convicted 
and appealed from that conviction to the Supreme Court, was next tried in 
district court for a second offense, was convicted of that also and appealed from 
that conviction as well. All this action in the short space of three weeks would 
appear to set a record for expedition. No one could ask for any faster action 
than that. 


Again, in State v. Curtis, which you will recall was the case where the county 
attorney elected to dismiss the proceedings after appeal and to re-file directly in 
district court, the court said, and again I quote: “While doubtless the appellant 
may dismiss his appeal and make final the judgment against him, yet the appeal 
conditionally vacates the judgment.” Here you will note the adjective “condi- 
tionally” is used, and this accords with the view generally held by the courts of 
this country. In 22 CJS 597 the rule is stated to be that the appeal does not 
wipe out or annul the judgment of the lower court so as to render it non- 
existent should the appeal be not perfected or revoked. I am of the opinion, and 
I might here interpolate that the Supreme Court does not always share my views, 
that at least in those cases where the appellant dismisses his appeal, the former 
judgment would be held to have been re-instated by the appellant's action. To 
this extent, then, I would assume that the vacation of the judgment by the 
appeal, is conditional. 


Were it to be held otherwise, that is if it is held that the appeal entirely 
vacates the judgment appealed from, a drastic change must be effected in the 
present practice of handling appeals. It is now commonplace procedure for 
defendants to dismiss their appeals and to satisfy the sentences originally im- 
posed. I shudder to think of the congestion it would cause in my docket were 
such held to be an invalid procedure. It must be realized, however, that the 
dismissal of an appeal by the defendant must be made in the district court, for 
the magistrate who originally imposed sentence has no power to act in any 
capacity while the appeal is pending. In City of Holton v. Stanley, 6 Kan. App. 
103, all of the interested parties had appeared before the police judge and con- 
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sented to an order dismissing an appeal from his judgment. It was held that 
the police judge had no jurisdiction after the appeal had been taken, and that 
jurisdiction could not be conferred by consent. 


Where an appeal is dismissed, not on appellant’s motion, but on the court's 
own motion for failure of appellant to appear or to prosecute his appeal with 
diligence, the picture may not be quite so clear. Perhaps you have heard of the 
Sunday School teacher who asked members of her class to draw a picture of 
the Israelites leaving Egypt and was astonished to see that one girl had pictured 
an airplane in which were seated four persons, three of whom had halos. On 
being asked who were the three wearing halos, the child replied that they were 
Jesus and Mary and Joseph. ‘Who is the other one,” persisted the teacher. “Oh 
that,” the little girl said, “is Pontius, the Pilot.” 

While there are no Kansas cases directly in point, the general rule adopted 
by most jurisdictions where the question has arisen, is, as discussed in 22 CJS, 
that where an accused fails to press his appeal diligently the court has the right 
to dismiss the appeal and to take whatever other steps are necessary. There is, 
however, other authority, although much in the minority, that, in the absence 
of statutory authority, the district court may not dismiss an appeal because of 
the defendant’s failure to appear for trial. The court in the latter case would 
then be limited, I presume, to declaring a bond forfeiture and issuing process for 
the defaulting appellant’s apprehension so that he might later be brought to 
trial. I should anticipate, however, that Kansas would adhere to the majority 
tule. 

I have no crystal ball, but it would seem logical to expect that if our courts 
should hold that the former sentence is reinstated when a defendant dismisses 
his appeal, the same courts would likewise hold that the same result would 
follow where an appeal is dismissed because of the defendant’s failure to appear. 
It would therefore be my surmise that the “vacation” talked about in the early 
cases, would today be construed as but a conditional vacation, not the equivalent 
of an “annulment,” and that the judgment so vacated would still possess suf- 
ficient vitality to be capable of re-instatement were the appeal to be dismissed. 


It might however be good sense to have all doubt on the question eliminated 
by the passage of appropriate legislation, spelling out the effect of an appeal 
and defining the consequences of its dismissal. This might well be a worthy 
project for this association to sponsor. 

Like many a district judge, I have been a county attorney, and have served 
as assistant county attorney as well. From my experience in those offices has 
come the conviction that public prosecutors are placed at a disproportionate dis- 
advantage when misdemeanor cases are tried to juries in the lower courts. The 
state of course cannot appeal an adverse decision, while the defendant can, and 
too often this results in the state having, in effect, to convince not 12, but 24 
jurors of the defendant’s guilt beyond a reasonable doubt. Accordingly, I 
adopted the policy of seldom trying jury cases in our city court. Usually when 
a jury was demanded, I dismissed and re-filed direct in district court. Not be- 
cause I do not believe whole heartedly in the guarantee of trial by jury, but 
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because I felt then and feel now that this guarantee is not that a defendant is 
entitled to two jury trials against the state’s one. Consequently I would suggest 
that, where possible, cases be dismissed in the lower court when the defendants 
demand a jury, and that they be re-filed directly in district court. This prac- 
tice not only should save county attorneys a good deal of time, but should reduce 
the possibility of acquitaals in cases where the accused is obviously guilty. Nor 
do I believe that it will result in the conviction of the innocent. I have found 
that a district court jury is a very effective safe-guard against that. Neither do I 
believe that this practice will long increase the case loads of district courts, for 
I think you will soon find that requests for juries in lower courts will substan- 
tially decrease, and that, in the long run, most trials will originally be held to 

the court. | 


I hope I have a few moments left, as I still have a few words that are strug- 
gling to find expression. Like the story about the judge before whom Pat and 
Mary appeared, and the judge said “Pat, I hear you and Mary have had words.” 
“That we did, your honor,” replied Pat, “but I didn’t get a chance to use mine.” 
During the past legislative session I was amazed to read that a bill had been 
introduced to prohibit assistant county attorneys from engaging in private prac- 
tice. I presume that such an irresponsible action was motivated by a personal 
spite or grudge, or else that its proponent was woefully uninformed. For to 
expect any respectable lawyer to support himself and family solely on a Kansas 
county attorney’s salary, to say nothing of an assistant’s, is unrealistic and nig- 
gardly. Certainly the monetary rewards of our public prosecutors are a poor 
recompense for the many services they perform. 


Yet this action may be a danger signal. I have viewed with some alarm the 
growing line of applicants for legal assistance which chokes the chambers of the 
Reno County Attorney’s office and I am sure it is duplicated in every county 
of any size. I am also convinced that the demand for free legal advice and gra- 
tuitous legal services expands daily, until it soon may threaten to absorb the 
entire time and energy of every member of a prosecutor's staff. This of course 
is but symptomatic of the trend toward socialized living, the trend toward grow- 
ing demands from more and more sectors of our economy for more and more 
public assistance and free services. Somewhere I read that federal aid is simply 
a system of taking money from the people and making it look like a gift when 
they hand part of it back. 


But I am not here to argue for or against the socialized practice of law, al- 
though I should be less than frank were I to deny any concern over the possi- 
bility. What I do want to assert is that if county attorneys are to render legal 
services to private individuals on a gratuitous basis because of their public posi- 
tions, then they should be compensated accordingly from public funds. In 
some states I understand that a county attorney may not practice privately, but 
must devote all his time to public business. Perhaps that may be the preferred 
practice, but in such event, salaries must be set high enough to enable the officer 
to live in decency, and salaries are not now in that category in Kansas. 


Somewhat related to this subject is one other matter that gives me increasing 
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concern. I refer to the law which requires appointment of counsel for one ac- 
cused of felony who is not able and willing to employ a lawyer. I agree, with- 
out reservation, with the concept that a defendant so accused should be provided 
counsel at public expense if he is unable to provide for his own defense. But 
I fail to see any justification for providing counsel for one who is merely un- 
willing to secure his own attorney. I see case after case where a defendant is 
able to pay for a professional bondsman, yet pleads inability to pay for legal 
services. And I admit to a bit of prejudice when I see bondsmen being ade- 
quately compensated by a defendant while lawyers are compelled to represent 
the same person for a pittance paid from the public till. Are the services of 
, bondsmen of greater monetary worth than those of attorneys at law? 


And what justification is there anyway for the public providing a lawyer to 
represent a defendant who is merely unwilling to hire one himself. Being un- 
able to employ counsel is one thing. Being unwilling is quite another. But this 
situation probably concerns the bar as a whole more than it does your group. 
The only thing is that I haven’t been asked to address the other associations. 


I have spoken too long. The story is told of a speaker whose talk was so 
long and boring that by the time he had completed his talk, everyone had left 
the hall save one lone man sitting in lonely solitude. As the speaker finished he 
leaned forward and said “and in conclusion, Sir, you are a gentleman.” “You 
are wrong again,” his listener said wearily, “I am just the next speaker.” 





Difficult and 
Unusual Kansas 
Trust and Estates 


..-0Uur 
specialty 


As one of the largest Trust Depart- 
ments in Kansas, we are staffed and 
equipped to serve you and your clients 
efficiently. Along with the routine, we 
welcome the more unusual and diffi- 
cult assignments, for they are our 
specialty. 


The JOHUNSON COUNTY 
i] BANWN aid oT 


( AVL Pad 

















384 


Allen, Florence Ellinwood. The treaty as 
an instrument of legislation. Mac- 
millan, 1952. 

American Law Institute and American Bar 
Association. Joint Committee on Con- 
tinuing Legal Education: 

Choka, Allen: D. Buying, selling and 
merging businesses. Dec. 1958. 
Clad, C. Clinton. Family law. Dec. 


1958. 
Clarke, John J., Bailey, Henry J. Ill, 
Young, R Jr. Bank deposits 


and collections (under the Uniform 
Commercial Code) Jan. 1959. 
Curtis, Charles P. The modern pru- 
dent investor—how to invest trust 
funds. Nov. 1958. 
Thomas, Eliot B. Federal securities 
act handbook. Jan. 1959. 

Association of the Bar of the City of New 
York. Special Committee. Equal just- 
ice for the accused. Doubleday, 1959. 

Bedford, Sybille. The trial of Dr. Adams. 
Simon & Schuster, 1959. 

Bill of Rights Commemoration Committee. 
Program and speakers’ manual. Com- 
mittee, 1958. 

Cerny, Joe H. Courtroom know- 
observations by a court reporter. W. 
H. Anderson, c. 1958. 

Clark, Ralph Ewing. Law and practice of 
receivers. 3d ed., 4 v., W. H. Ander- 
son, c. 1958. 

Davis, Kenneth Culp. Administrative law 
treatise. 4 vs. West, 1958. 

DeWitt, Clinton. Privileged communica- 
tions between physician and patient. 
C. C. Thomas, c. 1958. 

Doris, Lillian and Friedman, Edith J. 
Corporate secretary's encyclopedia. 4 
v. P.-H. Inc., c. 1958. 

Drury, Robert L. ed. Law and the school 
superintendent. (v. 1, Legal problems 
of education series) W. H. Anderson, 
c. 1958. 

Fiske, Leland E. Federal taxation of oil 
and gas transactions. Matthew Bender, 
c. 1958. 

Hale, G. E. and Hale, Rosemary D. Market 
power: size and shape under the Sher- 
man act. (Trade regulation series) 
Little, Brown, 1958. 





The JOURNAL 


RECENT ADDITIONS TO THE STATE LIBRARY 


Harrison, Wilson R. Suspect documents— 
their scientific examination. Praeger, 
c. 1958. 

Houts, Marshall. From arrest to release— 
an analysis of the administration of 
criminal justice. C.C. Thomas, c. 1958. 

Jones, Marvin. Should Uncle Sam pay— 
when and why? Selected opinions of 
Marvin Jones, Chief Judge, U. S. 
Court of Claims. n.p., n.d. 

Kollewijn, R. D. American-Dutch private 
international law. (Bilateral studies 
in private international law, no. 3) 
Parker School of Foreign and Com- 
parative Law, Columbia U., 1955. 

Krausz, N. G. P. and Mann, F. L. Corpora- 
tions in the farm business. Circular 
797. Univ. of Ill, College of Agr., 
1958. 

Krausz, N. G. P. and Mann, F. L. Partner- 
ships in the farm business. Circular 
786. Univ. of Ill, College of Agr., 
1958. 

Lasser, J. K. Your social security. Simon 
and Schuster. 1959. 

MacNeill, Earl S. What women want to 
know about wills. Harper & Bros., 
1959. 

McWhinney, Edward, ed. Canadian juris- 
prudence—The civil law and common 
law in Canada. (University of Toronto 
Faculty of Law Comparative Law 
Series, v. 4) Carswell, 1958. 

Marks, Herbert S., ed. Progress in nuclear 
energy—law and administration. 2 v. 
in one book. Pergamon pr., 1959. 

Murtagh, John M. and Harris, Sara. Who 
live in shadow. (An inside view of the 
phantasmal world of narcotics, U.S.A. 
—its victims, racketeers, and police 
officers.) McGraw-Hill, c. 1959. 

Nourse, William B., with Nourse, Alan 
E., M.D. So you want to be a lawyer. 
Harper, c. 1959. 

Oklahoma Institute on Taxation. Oper- 
ational effects of 1958 I. R. C. amend- 
ments. Banks & Co., 1958. 

Oleck, Howard L. Negligence investigation 
manual—a handbook for attorneys, 
insurance adjusters, private investiga- 
tors and all interested in the art of 
investigation. Central Book co., 1953. 











Law Books NEEDED OVERSEAS 385 


O'Neal, F. Hodge. Close corporations: law 
and practice. 2 v., Callaghan, 1958. 

Pitfalls of zoning—a guide for attorneys. 
Home Title Guaranty Co., c. 1959. 
(pamphlet ) 

Prentice-Hall, Inc. Employee relations and 
labor arbitration manual. Loose leaf 
service. 

Princeton Tax Institute. Income tax differ- 
entials. Tax Inst., 1958. 

Pritchett, C. Herman. The American con- 
stitution. (nontechnical survey of the 
Constitution— its historical signifi- 
cance and its meaning in our time) 
McGraw-Hill, 1959. 

Rowe, Claude W. How and where lawyers 
get practice. Judiciary Pub. Co.,c. 1955. 

Schwartz, Louis E. Trial of automobile 


accident cases. 3d ed., 3 v., Matthew 
Bender, 1958. 

Southwestern Legal Foundation. 1958 In- 
stitute on Antitrust laws. Matthew 
Bender, 1958. 

Swindler, William F. The common law 
in America. (Compiled for Virginia 
State Bar Committee commemorating 
advent of common law—Jamestown, 
1607) Williamsburg, Va., 1959. 

Taft, William Howard. The presidency, 
its duties, its powers, its opportunities, 
and its limitations. Scribner, 1916. 

Western Reserve Law-Medicine Center. 
The Heart: a law-medicine problem. 
Law-Medicine Center, c. 1958. 

(Books may be borrowed from the Kansas 
State Library for limited periods of 
time and will be sent upon request.) 





LAW BOOKS NEEDED OVERSEAS* 


Court, law school and bar association libraries overseas are still in need of 
American law books.* Chief Justice Robert G. Simmons of the Supreme Court 
of Nebraska has again requested state bar associations to cooperate in assisting 
with the Law Book Program as a service that lawyers can render in strengthen- 
ing government by law in other countries, and in building good will toward our 
country. 


The Executive Council of the Bar Association of Kansas suggests that Kan- 
sas lawyers cooperate in this lawyer-to-lawyer phase of the broad people-to- 
people program so necessary in bringing a closer unity between the citizens of 
the countries that respect the rule of law. 


The system as to handling the books is for the donor to advise Chief Justice 
Simmons, Supreme Court of Nebraska, Lincoln, Nebraska, of the books he will 
donate, sending a list. After screening, the donor will be advised of the books 
which can be used. The donor pays the expense of packing, the United States 
Information Agency pays the transportation from the donor’s home to the 
donee overseas and makes the delivery. 





®The first appeal to the members of the Kansas Bar for donations of American law books for the Far-East was 
made in 1955 (see November, 1955, Kansas Bar Journal, Vol. 24, pages 155, 156). 
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CONSTITUTION OF THE ASSOCIATION 


ARTICLE I—Name and Object 


This Association shall be known as “The Bar Association of the State of Kan- 
sas.” Its objects shall be to uphold and defend the Constitutions of the United 
States and of the State of Kansas; to cultivate and advance the science of juris- 
prudence; to promote the administration of justice; to elevate the standards of 
integrity, honor and courtesy in the legal profession; and to correlate and pro- 
mote the activities of its members in the interests of the legal profession and 
of the public. 


ARTICLE IJ—Members 


Section 1. Qualification. Any person who is a member in good standing of 
the Bar of the Supreme Court of Kansas shall be eligible to membership in this 
Association on endorsement and election as provided by the By-Laws hereof, 
except that no member of the Communist party or one whose known principles 
are those of a Communist shall be eligible for membership. 


_ Sec. 2. Resignation of Members. A member not in default for payment of 


revised Constitution of the Bar Association of the State of Kansas ay 5, 1959 (ase foomowe to Avice Vil. 
cir, May 23, O35, ne amenities ot os Aeanel Seentes & in me ey son, May 9, 1959 oP gee ies footnote to Article VII 





minutes ual Meeting on that date show that th in accordance 
with the provisions of Article VIII of the Constitution. 














CONSTITUTION OF THE KANSAS BAR ASSOCIATION 387 


dues and against whom no complaint or charge is pending, may at any time file 
his resignation in writing with the secretary, and it shall become effective, when 
accepted by the Executive Council, as of the date it was filed. The Executive 
Council may reinstate any member who has resigned on his written application 
for reinstatement without reelecting him if his application is filed within one 
year after the acceptance of his resignation by the Executive Council. 

Sec. 3. Expulsion and Reinstatement of Members. The Executive Council 
may censure, suspend or expel any member for cause, after a hearing before 
such persons and in such manner as the Executive Council may direct, or may 
suspend or drop from membership any member for non-payment of dues. Any 
member suspended, expelled or dropped from membership may be reinstated 
by the affirmative vote of a majority of the members of the Executive Council. 


Sec. 4. Cessation of Property Interests. All right, title and interest, both legal 
and equitable, of a member in and to the property of the Association shall 
cease and determine in the event of any or either of the following: 

(a) the expulsion or dropping of such members; 

(b) the striking of his name from the roll of members; or 

(c) his death or resignation. 


ARTICLE IIJ—Annual Meeting 


There shall be an annual meeting of the Association each year at such time 
and place as the Executive Council shall determine. Special meetings may be 
called at any time or place by the Executive Council upon thirty days’ notice. 


ARTICLE IV—Officers and Districts of the Association 


Section 1. The officers of the Association shall be a president, president-elect, 
vice president, secretary-treasurer, and an Executive Council. With the excep- 
tion of the president, who was elected the preceding year, all officers shall be 
elected at each annual meeting of the Association by a majority of those present 
and voting and shall serve for the year beginning with the adjournment of the 
annual meeting, at which time they are elected, and ending with the adjourn- 
ment of the next annual meeting. The president-elect automatically succeeds 
to the office of president at the next annual meeting. 

Sec. 2. The president, president-elect, vice president and secretary-treasurer 
shall be ex officio members of the Executive Council. 

Sec. 3. An Executive Council consisting of nine members shall be elected, 
one from each of the following districts* for a term of two years: 

DISTRICT NO. 1, comprising the Counties of Brown, Doniphan, Atchison, 
Jefferson, Leavenworth, Douglas, Wyandotte, Johnson, Franklin, Miami. 

DISTRICT NO. 2, comprising the Counties of Nemaha, Pottawatomie, 
Jackson, Wabaunsee, Shawnee, Osage. 

DISTRICT NO. 3, comprising the Counties of Anderson, Linn, Woodson, 
Allen, Bourbon, Wilson, Neosho, Crawford, Montgomery, Labette, Cherokee. 


*Map showing Disricts, see page 388. 
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DISTRICT NO. 4, comprising the Counties of Lyon, Chase, Coffey, Butler, 
Greenwood, Cowley, Elk, Chautauqua. 

DISTRICT NO. 5, comprising the Counties of Republic, Washington, Mar- 
shall, Cloud, Clay, Riley, Lincoln, Ottawa, Dickinson, Geary, Ellsworth, Saline, 
Morris, McPherson, Marion. 

DISTRICT NO. 6, comprising the Counties of Harvey, Sedgwick, Sumner. 

DISTRICT NO. 7, comprising the Counties of Barton, Rice, Stafford, Reno, 
Pratt, Kingman, Barber, Harper. 

DISTRICT NO. 8, comprising the Counties of Cheyenne, Rawlins, Decatur, 
Norton, Phillips, Smith, Jewell, Sherman, Thomas, Sheridan, Graham, Rooks, 
Osborne, Mitchell, Wallace, Logan, Gove, Trego, Ellis, Russell. 

DISTRICT NO. 9, comprising the Counties of Greeley, Wichita, Scott, Lane, 
Ness, Rush, Hamilton, Kearny, Finney, Hodgeman, Pawnee, Edwards, Stanton, 
Grant, Haskell, Gray, Ford, Kiowa, Morton, Stevens, Seward, Meade, Clark, 
Comanche. 

Those from the First, Fourth, Fifth, Seventh and Ninth Districts to be elected 
in even numbered years, and those from the Second, Third, Sixth and Eighth 
to be elected in odd numbered years. 

Sec. 4. There shall also be elected in 1952 and at following alternate annual 
meetings a delegate from the Bar Association of the State of Kansas to the 
House of Delegates of the American Bar Association, who shall serve for 
two (2) years in accordance with the Constitution and By-Laws of the Ameri- 
can Bar Association. 

Sec. 5. The Executive Council may employ and prescribe the duties of an 
executive secretary who shall hold office at the pleasure of the Council and at 
a salary to be fixed by the Executive Council. The executive secretary need not 
be a member of the Association. 

Sec. 6 (a) The Executive Council shall fill all vacancies, except that of the 
president and president-elect, occurring by death or resignation during the cur- 
rent year, and such appointee shall serve until the next annual meeting. 
(b) Should the president die during the year, then the regularly elected presi- 
dent-elect shall assume the duties of the president for the remainder of the 
term, and upon the adjournment of the Annual Meeting he shall assume the 
office of president for the full term. (c) In the event of the death of the presi- 
dent-elect, then 

(1) the vice president shall assume the duties of the office of the president- 

elect for the remainder of the term; 


(2) at the next annual meeting a president shall be elected who shall take 
office at the conclusion of the annual meeting. 
ARTICLE V—Duties of Officers 


The duties of the officers of this Association shall be those prescribed in 
the Constitution and By-Laws. 
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ARTICLE VI—Quorum 


A quorum for the transaction of business at meetings of the Association shall 
be a minimum of twenty members. 


ARTICLE VII—Committees and Sections* 


(a) Committees. The president of the Association is empowered to appoint 
various committees for the promotion of the objects of the Association. These 
committees shall consist of members, with their numbers, jurisdiction and tenure 
determined in accordance with the By-Laws. 


(b) Sections. The work of the Association may be carried on, in part, by 
permanent “Sections” made up of members of the Association having a special 
interest in any phase of the law or bar activity. Their work shall at all times 
be in furtherance of the unity of the law as a science and in the interest of the 
profession and this Association and the performance of its public obligations. 
Consistently therewith, there shall exist the following Sections: 

1. Junior Bar Section; 

2. Military Law Section; and 

3. Such other Sections as may be designated by the Executive Council and 

approved by the affirmative vote of two-thirds of the members present 
at any annual meeting of the Association. 


(c) Said Sections are empowered to: 

1. Adopt and amend By-Laws, not inconsistent with this Constitution or 
the By-Laws of this Association, providing for the election of officers, 
assessment of dues and the administration of the Section. 

2. Receive allocations from the Association. 

3. Accept applications for membership from members of the Association 
only. 

(d) Said Sections shall: 

1. Make an annual report to the Annual Meeting of the Association. 

2. Cooperate with officers and Executive Council of the Association and co- 
ordinate its activities with appropriate committees of the Association. 


ARTICLE VIIJ—Amendment of Constitution 
This Constitution may be amended by either of the following two methods: 


(a) Vote at Annual Meeting. By the affirmative vote of two-thirds of the 
members present at any annual meeting of the Association, provided that a 
copy in writing of the proposed amendment be mailed to the secretary of the 
Association not less than ninety days before such meeting of the Association, 
and that the secretary cause a copy of said amendment to be given to each 
officer and member of the Executive Council of the Association and cause the 
proposed amendment to be printed in the JOURNAL of the Bar Association 
in in any issue preceding the annual meeting. 


~e Paragraphs (b), and (d added Article VII of this —_ virtue of amendmens 
adopted at a eT di Plot ene ag Hicthiveen’ Men 9 » 1959. ai - 
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(b) Maél Ballot. When the Executive Council determines that the interests 
of the Association will be better served, a ballot may be taken by mail. The 
affirmative vote of two-thirds of the total membership of the Association shall 
be required. The secretary shall mail to each member of the Association the 
proposed amendment in full. Such notice shall contain appropriate spaces for 
voting yes or no on the proposal. The ballot shall be mailed to each member at 
his last known address, postage prepaid, with instructions that the ballot must 
be returned by a day certain (not less than thirty days from date of mailing), 
and each ballot shall be signed by the voting member. The secretary shall keep 
the ballots that are returned in a safe place until after the time to vote has ex- 
pired, at which time such ballots shall be canvassed by the Executive Council. 
Following such canvass the secretary shall make an affidavit, which shall be- 
come part of the permanent records of the Association, and which affidavit 
shall contain the following: 


First, a copy of the propasal; 
Second, a statement that a copy was mailed to all members of the Associa- 
tion on a day certain; and 


Third, factual data as follows: 

. total ballots sent out; 

total ballots returned; 

total ballots counted; 

total number of ballots rejected (listing primary reasons) ; 

total voting for proposal; and 

total voting against proposal. 

The results of the voting on amendments to this Constitution by either method 
shall be published in the next regular issue of the Journal or other official pub- 
lication of the Association. 


ARTICLE [X—Adoption and Amendment of By-Laws 


Following the adoption of this revised Constitution, revised By-Laws may be 
adopted at the same meeting by a majority vote of the members present. 
By-Laws once adopted may be altered, amended or repealed by 


(a) Vote at Annual Meeting. By the affirmative vote of a majority of the 
members present at any annual meeting of the Association, provided that a 
copy in writing of the proposed amendment be mailed to the secretary of the 
Association not less than ninety days before such meeting of the Association, 
and that the secretary of the Association cause a copy of said amendment to be 
given to each officer and member of the Executive Council of the Association 
and cause the proposed amendment to be printed in the JOURNAL of the Bar 
Association in any issue preceding the annual meeting. 

(b) Mail Ballot. When the Executive Council, or upon action by the Asso- 
Ciation, it is determined that the interests of the Association will be better served, 
a ballot may be taken by mail in the same manner as provided in Article VIII 
of the Constitution, except that only the affirmative vote of a majority of the 
total membership of the Association shall be required. 
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ARTICLE X—Taking Effect of this Constitution 


All provisions of the Constitution and By-Laws of the Association heretofore 
existing are hereby repealed and the provisions hereof shall be in full force 
and effect from and after the date of their adoption by the Association, pro- 
vided that all officers and members of the Executive Council shall continue to 
serve until their present terms are completed. 


BY-LAWS OF THE ASSOCIATION 
SECTION I—Membership 


All applications for membership shall be signed by the attorney seeking ad- 
mission to the Association and shall have thereon the endorsement of a member 
of the Association in good standing. All applications shall be referred to the 
Executive Council for approval or disapproval. Four negative votes in the 
Council shall prevent an applicant’s election. Should the Council approve such 
application, then such applicant shall be admitted to membership, which mem- 
bership may be defeated by a two-thirds vote by members present at the next 
annual meeting. 


The membership fees shall not exceed the following: 


1. First year after admission to the bar.............eeeeeeeees $ 6.00 
2. Second year after admission to the bar............eeeeeeees 12.00 
3. Third year after admission to the bar.............eeeeeeeee 18.00 
4. Each year after third year... ...... cece ewes cence ceeeees 25.00 


Annual dues shall be paid in advance on or before the first day of January of 
each year. 

All members who have not so paid their annual dues shall be notified of this 
fact prior to the first of each subsequent month thereafter and be requested to 
forthwith comply with the requirements of this By-Law. 

The executive secretary shall twenty days before the first day of August each 
year notify all active members in arrears that the roll of active members to be 
printed in annual report of the proceedings in the August issue of the JOURNAL 
will be made up on August 1st and that their names will be omitted from that 
published roll and they will cease to receive subsequent issues of the JOURNAL 
unless their delinquent dues are paid by August 1st. 

Any member whose name has been omitted from the active membership roll 
for non-payment of dues may have his name restored to the succeeding roll and 
be reinstated to the list of those who receive the JOURNAL by the payment of 
dues for the current year and one prior year. 

Lawyers admitted to practice in other states prior to their admittance in Kan- 
sas shall be construed to be subject to dues payments under the above schedule 
as of the date of their admittance in such other state. 

The Executive Council of the Association may upon proper written request 


“These Revised the Bar Associai af che Cusp ot Kesues wens gieaeed, ot Oe Annual Meeting in 
i Paar) In Section V V the name “Illegal Practice of the Law” corrected 


Kansas City, 
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By-LAWS OF THE KANSAS BAR ASSOCIATION 393 


and adequate proof designate those who are not in active practice, because of 
age or other disability, or military service, as inactive members who shall be 
entitled to membership in the Association without payment of dues. 

Law School students resident of Kansas or students attending an accredited 
law school in Kansas may be enrolled as Student Associates and will be fur- 
nished with the JOURNAL at a fee which shall from time to time be fixed by 
the Executive Council. 


SECTION II—Annual Meeting 


The program at the annual meeting of the Association shall be arranged by 
the Program Committee. At each annual meeting of the Association the presi- 
dent shall deliver an appropriate address. Roberts Rules of Order shall govern 
the conduct of the proceedings, except as to matters otherwise controlled by the 
rules and order of business adopted at the annual meeting. 


SECTION III—Duties of Officers of the Association 


Each officer of the Association shall perform the duties ordinarily ascribed 
to his office, together with those prescribed in the Constitution and By-Laws 
or requested by the Executive Council. 

The president shall preside at all meetings of the Association, and shall, 
ex officio, be chairman of the Executive Council. 

The president-elect shall attend all meetings of the Council; shall familiarize 
himself with the personnel and work of the various committees and of this 
Association in general; shall be ready to counsel with the president on matters 
affecting the future of this Association; shall otherwise prepare himself for 
assuming the presidency of this Association at the proper time; and shall, in 
the absence of the president, preside at meetings. He shall, during his term of 
office, supervise and carry forward the membership work of the Association. 

The vice president shall preside when both the president and president-elect 
are absent. 

The secretary-treasurer shall keep a record of all proceedings of the Associa- 
tion, conduct correspondence of the Association, have printed and issue com- 
mittee reports, and keep an account of all funds of the Association. He shall 
make an annual financial report which shall be examined and audited by a 
certified or licensed public accountant as of May 1st each year. At the will of 
the Executive Council, the executive secretary shall perform any duty of the 
secretary-treasurer. The executive secretary shall have charge of the office of 
the Association under the direction of the officers and of the Executive Council. 


SECTION IV—The Journal 


The JOURNAL of the Bar Association of the State of Kansas shall be con- 
ducted by a Board of Editors which shall consist of at least eight members to be 
appointed by the Executive Council. The Editor-in-Chief shall be designated by 
the Council and shall hold office at its pleasure. The receipts derived from 
advertising, JOURNAL sales, and any other source, shall be turned over to the 
executive secretary of the State Bar Association and all costs of publication 
and other necessary expenses shall be paid by the executive secretary. 
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SECTION V—Committees 


1. Classification of Committees. The classes of committees of the Associa- 
tion shall be: 


(a) Standing Committees. Standing committees created by the By-Laws for 
the investigation and study of matters relating to the accomplishment of the 
general purposes, businesses and objects of the Association of a continuous and 
recurring character within the limitation of the powers conferred. 


(b) Special Committees. Special committees created by resolution of the 
Executive Council and defining the powers and duties of such committees to 
investigate and study matters relating to specific purposes, business and objects 
of the Association of an immediate or non-recurring character. The life of any 
special committee is until the end of the annual meeting following its creation 
unless continued by action of the Association upon recommendation of such 
committee. 


(c) Advisory Committees. Advisory committees created by the Executive 
Council and associated with any standing or special committee of the Associa- 
tion for the purpose of enabling such standing or special committee to have the 
advice and opinion of a cross-section of the members of the Association. An 
advisory committee shall function under the direction and supervision of the 
committee to which it is related. 


2. Appointment; Chairman; Vacancies. Unless otherwise stated in the pro- 
vision creating a committee, appointment of members to serve on committees 
shall be made by the president. The chairman of every committee shall be 
designated annually by the president. In the event of the resignation, death or 
disqualification of any member of any committee, the president shall appoint a 
successor to serve for the unexpired term. 


3. Number of Members and Tenure. The number and tenure of members 
of the committees of the Association shall be: 


(a) Standing Committees. Unless the By-Laws otherwise specifically pro- 
vide, each standing committee shall consist of such number as the president 
shall designate, each of whom shall serve until the adjournment of the third 
annual meeting following his appointment and until his successor is appointed; 
provided that in the original appointment of each committee under this pro- 
vision the president shall designate approximately one-third to serve until the 
adjournment of the first annual meeting following their appointment, approx- 
imately one-third to serve until the adjournment of the second annual meeting 
following their appointment, and approximately one-third to serve until the 
adjournment of the third annual meeting following their appointment, but 
thereafter successors shall be appointed for a term of three years. 


(b) Special Committees. Each special committee shall consist of a chairman 
and four other members, unless a different number be designated by the resolu- 
tion creating it, and each member shall serve until the adjournment of the next 
annual meeting following his appointment. 
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(c) Advisory Committees. The number of members to each advisory com- 
mittee shall be designated by resolution creating it and each member shall serve 
until the adjournment of the annual meeting following his appointment. 


4. Meetings and Quorum. Meetings of each committee shall be held upon 
call of its chairman. A majority shall constitute a quorum. Each committee 
shall make a report in writing and shall place it on file with the executive secre- 
tary on or before April 1st each year. 


5. Designation of Standing Committees. There shall be the following 
standing committees: 
(a) Committee on Prospective Legislation. 
(b) Professional Ethics Committee. 
(c) Memorial Committee. 
(d) Committee on Legal Education and Admission to the Bar. 
(e) Committee on Local Bar Associations. 
(£) Committee on Membership. 
(g) Program Committee. 
(h) Historical Committee. 
(i) Committee on Public Relations. 
(j) Citizenship Committee. 
(k) Committee on Unauthorized Practice of Law. 
6. Jurisdiction of Standing Committees. 


(a) Committee on Prospective Legislation. This committee shall consider 
and report on all matters pertaining to amendment of laws and new legislation. 
In addition, it shall endeavor to secure the enactment of legislation approved by 
the Association and recommended by it, and shall cooperate with the members 
of the National Conference of Commissioners on Uniform State Laws in secur- 
ing the adoption in this state of the acts recommended by the Conference and 
approved by the Association. 


(b) Professional Ethics. This committee shall formulate and recommend 
standards and methods for the effective enforcement of high standards of ethics 
and conduct in the practice of law as a profession; develop and recommend 
improved disciplinary methods and procedures and cooperation with the dis- 
ciplinary tribunals or committees established by courts or other public authority 
and cooperate and work with the American Bar Association committees created 
for the same purpose. Such committee shall also investigate complaints and 
make recommendations as to proper action thereon. 

(c) Memorial Committee. It shall prepare, or cause to be prepared, a fitting 
minute or memorial upon the death of a member of the Association. Such min- 
ute or memorial shall be given at the annual meeting or a special meeting 
called for such purpose. A copy thereof shall be printed in the next issue of the 


Journal. 
(d) Committee on Legal Education and Admission to the Bar. This com- 
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mittee shall consider and report on all matters relating to legal education and 
admission to the bar. It has the duty of examining all proposals for changes 
in rules affecting such. It shall cooperate with the Supreme Court and the Board 
of Law Examiners in such matters. 


(e) Committee on Local Bar Associations. The committee shall encourage 
the formation of local bar associations throughout the state. It shall assist in 
whatever way possible, and shall maintain a list of member speakers and topics 
for appearance at such local meetings. 


(£) Committee on Membership. This committee shall encourage desirable 
applications for membership and shall formulate and recommend plans for 
maintaining and increasing membership. Such committees shall consist of such 
number as shall be designated by the president. 


(g) Program Committee. This committee shall be charged with the prep- 
aration of the program for all meetings of the Association. 


(h) Historical Committee. The committee shall preserve or cause to be pre- 
served the records of the Association, and shall from time to time prepare his- 
torical sketches of the accomplishments of the Association or outstanding ac- 
complishments of any of its members. These sketches shall be published in the 
Journal. 


(i) Committee on Public Relations. This committee shall prepare and present 
to the Executive Council plans for advancing public acceptance of the objects 
of the Association. The committee shall have the responsibility of giving effect 
to such plans as are approved by the Executive Council. 


(j) Committee on Citizenship. The committee shall work with local bar 
associations in the communities in which they are located in presenting the 
privileges and responsibilities of citizenship through the high schools, over the 
radio and through the local press. 


(k) Committee on Unauthorized Practice of the Law. This committee shall 
cooperate with and assist the Supreme Court, the Board of Law Examiners, and 
the Judicial Council of Kansas in the correction of faults in the administration 
of justice arising from the unauthorized practice of the law, and shall also con- 
sider complaints of unauthorized practice, take such action by conference and 
agreement with other organizations or groups as may be possible, and institute 
in its name or in the name of the Association such judicial proceedings as it may 
deem necessary to prevent or eliminate such practice. 


SECTION VI—Meetings of Executive Council 


The Executive Council shall meet during the recess of the Association upon 
the call of the president or upon a written call signed by a majority of the 
members of the Executive Council at such times and places as may be designated 
in the call. 
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SECTION VII—Code of Ethics 


Membership in this Association, in addition to other requirements, shall carry 
with it the obligation of each member to subscribe to and carry out in his pro- 
fessional life the Code of Ethics adopted by the Association for the guidance 
of its members, and violation of the provision of such code shall be followed 
by suspension or expulsion of the offending member as may be determined by 
the Executive Council. 


SECTION VIII—Violation of Code of Ethics; Procedure 


The Executive Council shall constitute a court before whom shall be tried 
any member accused of violating the Code of Ethics, and procedure before such 
tribunal shall be such as it may prescribe by rule, of which the accused shall 
have due notice. A majority of such Council as constituted shall be sufficient 
to pronounce judgment. Complaints may be entertained by the Executive 
Council when presented by any member of the Association or the Council itself 
may require the executive secretary of the Association to prefer charges, in which 
event the Council shall designate one or more members of the Association to 
prosecute the charge. In the event any member is suspended or expelled by the 
decision of the Executive Council he shall forthwith surrender his certificate of 


membership. iii 


SECTION IX—Fiscal Year; Payment of Dues 


The fiscal year of the Association shall correspond to the calendar year and 
dues shall be payable in advance. 


SECTION X—Payment of Expenses 


The Executive Secretary of the Association, within the limits of the budget, 
is authorized to pay such expenses as are necessarily incurred in carrying on the 
activities of the Association. 


SECTION XI—Repeals and Effective Date 


All By-Laws of the Association heretofore existing are hereby repealed and 
the provisions hereof shall be in full force and effect from and after the date 


of their adoption by the Association. 





398 The JOURNAL 








UNIVERSITY OF KANSAS 





SCHOOL OF LAW SECTION 














M. C. SLOUGH, Dean 


STUDENT EDITORIAL BOARD 


























JOHN W. BRAND, JR., of Lawrence. Editor-in-Chief 
THOMAS W. HAMPTON of Salina. Associate Editor 
DONALD W. MEEKER of Leavenworth Associate Editor 
EDWARD LARSON of Lincoln Sections Editor 
JAMES T. GRAVES of Wichita Note Editor 
THOMAS H. KRUEGER of Natoma Note Editor 
WILLIAM L. TURNER of Kansas City Note Edstor 
DENNIS O. SMITH of Hutchinson Business Manager 

RONALD K. BADGER of Kansas City JOHN H. Horz of Tescott 

LARRY M. BAKER of Wichita WILLIs L. Moc of Mankato 

DON M. BRADLEY of Blue Mound DONALD V. PEARSON of Kansas City 

BART BROWN of Atwood POLLY PEPPERCORN of Lawrence 

WILLIAM H. Dy8 of Wichita THOMAS H. SMITH of Horton 

TERRY N. FISKE of Lawrence CHARLES SPARKS of Goodland 

MICHAEL GROVE of Larned BYRON E. SPRINGER of Lawrence 

HAROLD E. HENSON of Belleville MIKE L. StouT of Bazaar 

N. WILLIAM HINES, JR. of Olathe CHARLES J. WOODIN of Wichita 


FACULTY ADVISOR 
James K. LocAN 


MAY ISSUE OF THE KANSAS LAW. REVIEW 


The May issue of the Kansas Law Review includes the following articles: 
“Methods to Control the Closely Held Kansas Corporation” by James K. Logan; 
“The Law the Lawyer Predicts” by John H. Crabb; “The Federal Employer's 
Liability Act” by Walter J. Kennedy; and “Legal Periodicals and the United 
States Supreme Court” by Chester A. Newland. Student comments are: “Legal 
Periodicals: Their Use in Kansas”, “Problems in Dealing with United States 
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Savings Bonds” and “Subchapter S Tax Options for Small Business Corpora- 
tions.” 
Price: $1.25 per issue, $3.50 per volume. 


COMMENT 


JURISDICTIONAL ISSUES INVOLVED IN PRIVATE CAUSE OF 
ACTION FOR PRICE DISCRIMINATION UNDER SECTION 
2(a) OF ROBINSON-PATMAN ACT. 


By EDWARD J. CHAPMAN, JR. 
I. ECONOMIC CONSIDERATIONS 


Fearing that the small, independent wholesaler and retailer would become an extinct 
species of American commercial life, Congress enacted the Robinson-Patman Act in 1936 
as an amendment to Section 2 of the Clayton Act.! Large-volume buyers had been 
using their strong bargaining positions to extract price and service concessions from 
suppliers which smaller-volume purchasers could not obtain.? To arrest the development 
of this centripital force, Congress chose to use the theory of the Clayton Act: to declare 
illegal certain rather specific practices used to lessen and destroy competition.> 

Section 2(a) proscribes discrimination in price for goods of “like grade and quality” 
if the discrimination causes certain market effects, unless 2(b) or one of the privisos in 
2(a) can provide an exception.4 Sections 2(c), (d) and (e) forbid certain discrimin- 
ations in payments or services which can be used to the same effect as a price discrimin- 
ation; and section 2(f) renders the recipient liable if he “knowingly” induces or revives 
an illegal discrimination.> 

Before delving into any of the antitrust acts, it is necessary to devote considerable 
effort toward an understanding of the economic aspects of American industrial life. 
This problem will be presented in greatly abbreviated form in this paper and will be 
directed toward the specific issue of price discrimination. The purpose here is to bring 
certain premises of the economic setting of the Robinson-Patman Act into focus and to 
point out some of the broader contours necessary to appreciate the purpose and functions 
of the act. These observations may sound elementary to many. In fact, they are elemen- 
tary; but, as is true with many such basic facts, they are rarely stated in judicial opinions 
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and consequently are forgotten at times. Indeed, they may not be recognized at all in 
many cases.6 

American economic life has been anlyzed on the basis of two different approaches. 
The first, which will be called the “polar concept”, draws a sharp distinction between the 
concepts of competition and monopoly. Until a remarkably recent date, the vast bulk 
of economic thinkers adhered to this view that regarded competition and monopoly as 
“qualitatively separate and distinct” and which concluded that the pricing system con- 
formed to this sharp dicotomy, ¢.g., “That there was either competition or monopoly”. 

This polar concept finds its way into judicial utterances as well as into general con- 
versation on the subject of governmental regulation of industry. It has been at the basis 
of this type of thought which speaks of “breaking” a monopoly so that the system can 
return to competition.® 

In 1938, two works were published which typified the new thought in this area.? 
These works analyzed the industrial system as containing monopolistic and competitive 
features at the same time and within a given industry. Under this view, often denomi- 
nated “monopolistic competition”, monopolistic influences are found to be present when- 
ever a buyer or seller is able to affect any of the fundamental relations of the market: 
the relations between price, output, earnings, investment, employment, and demand.!0 
This view speaks of “influences” and “tendencies” when viewing facts in terms of the 
concepts of monopoly and competition, and for this reason it is submitted that it is the 
more accurate and mature description of economic life. 


From the basis of this latter approach, it has been demonstrated that although all the 
results of the monopolistic elements in an economy are not generally regarded as harmful 
or undesirable, many other products of these elements in the system are so regarded. The 
latter include (1) the existence of monopoly profits scattered throughout the system, 
(2) the facilitation of monopolistic agreements as the number of competitors decline, 
(3) overinvestment, with its accompanying evils of higher costs and higher prices, (4) 
non-rational product differentiation, designed to confuse and direct the customer rather 
than to enlighten his choice, (5) administered prices, such as we recently have witnessed 
where the public is faced with rigid prices regardless of recessive fluxuations in the 
economy, and (6) price discriminations.!! It has been observed by eminent authorities 
and students of economies that price discrimination would not exist, but for the presence 
of monopolistic elements.12 In seeking to lessen the incidence of this monopolistic 
practice, Congress attempted to establish some of the characteristics of a purely competi- 
tive economy, as it had in the other antitrust acts where these characteristics were 
regarded as being particularly desirable. It must be added and emphasized that this 
goal, rarely, if ever, was elevated to the status of a conscious purpose expressed in these 
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terms. It is submitted that this absence of a coherent goal is the cause for the weaknesses 
of the act noted below. 

As originally written, section 2 of the Clayton Act “had been designed primarily to 
prevent large sellers from eliminating their smaller rivals by temporarily cutting prices 
or particular products and in particular markets!3 while maintaining higher prices in 
areas where there was no competition, thus offsetting the loss. The Robinson-Patman 
Amendment was designed primarily to prevent the larger buyers from exercising his 
monopolistic advantage so as to strengthen his monopolistic position, e.g., by eliminating 
the smaller buyer.!4 After a six and one-half year study of the chain store problem by 
the Federal Trade Commission at the request of Congress, it appeared obvious that 
producing and selling efficiencies internal to the operations of the buyer were not the 
reasons for his being able to offer the product to the customer at lower prices. It was 
disclosed that “many of the ‘economies’ and much of the ‘efficiency’ of large buyers 
arose solely from their superior bargaining power—in their ability to throw their weight 
around.”!5 ‘The purpose of section 2, as amended, is found in the observation that where 
there is no discrimination “all such persons buying for resale are thus given a real start, 
as in a real market.”'6 


It must be emphasized that the question of whether the act tends to accomplish the 
desired end is a very different matter. Ever since the enactment of the Robinson-Patman 
amendment, a fight has raged over its wisdom and desirability. The question is usually 
presented in one of two ways: (1) does the act, as written, effect its purpose, or does it 
require industry to act in a way contrary to that purpose?; or (2) assuming the act does 
not require conduct inconsistent with its purpose, do the courts require conduct incon- 
sistent with its purpose, do the courts interpret it in such a way as to cause an inconsis- 
tent result?!7 The temptation to enter the lists of this controversy will be resisted in 
this paper, except for a few general observations. Conceding, arguendo, that, through 
economic analysis, one may find a method of tracing certain undesirable features in the 
system back to a particular economic cause, with a reasonable degree of accuracy; and 
assuming that one may be able to suggest methods by which these evils may be cured or 
lessened; the fact remains that the translation of the “undesirable” into the illegal takes 
place in the politics of the legislature. Because of time and space limitations and because 
of the opposition to change put up by the beneficiaries of the monopolistic imperfections, 
the task is undertaken only as a result of a highly antagonistic public sentiment. When 
a statute proposing to regulate economic enterprise has been at issue, the principal battle 
lines in the legislature have been drawn on the question of whether or not there should 
be any regulation and the wording of the statute has received woefully little economic 
analysis in terms of its reasonable adaptability to the purpose of the act. That which is 
regarded as secondary during the legislative fight becomes primary after the smoke 
clears, and the spector of short-sighted lack of care returns to haunt the antagonists. 
One fears that it is too idealistic to hope that this pattern of behavior will change in 
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future legislation on this subject, but there is some hope in the fact that economic studies 
available now may be much more valuable than they were in 1936. 


II. JURISDICTIONAL ISSUES AND THEIR UNDERLYING COMMERCIAL FACTS 


For the purposes of this paper the act will be accepted as an economic and legal fact 
of life and will be examined with a view toward finding its value and use to the business- 
man of today. In particular, the scope of coverage of section 2(a) will be explored with 
emphasis placed on the factual considerations of coverage in cases involving the private 
_ cause of action for treble damages,!® court costs, and attorney fees permitted under 

section 4 of the Clayton Act.!9 


Assuming the difficulties of proving a price discrimination as a substantive violation 
of section 2(a) can be met, a plaintiff must prove certain jurisdictional facts in order to 
establish the coverage of the act. Those price discriminations which are illegal under 
section 2(a) must involve at least two “sales” from a common supplier to “purchasers” 
and must take place “in commerce”. Therefore, the remaining three sections of this 
paper will concern these three requirements.2° 


For the purposes of the discussion, a transaction between a supplier and each of two 
buyers will be postulated. Two other matters must be clarified at the outset: (1) terms 
describing the commercial function of a business unit, such as “wholesaler” or “retailer” 
are used here for purposes of illustration and convenience of expression. Further, the 
term “supplier” is used to refer to the alleged discriminator, and (2) the term “same 
price” is intended as a shorthand reference to a pricing arrangement in which any 
differences can be justified within the act. 


A. THE CHARACTER OF THE TRANSACTION: THE SALE 


In order to fall within the coverage of the act, both legs of the postulated transaction 
must be completed sales. The following are transactions which are regarded as failing 
to meet this requirement, and, therefore, may not be compared with an actual sale in 
order to find an illegal discrimination: 


An offer for sale or a quotation of price. There is surprisingly little direct judicial 
authority on this issue. Package Closure Corp. v. Sealright Co.?! often is cited as author- 
ity for this proposition, and the court did find that “no actual discriminatory sales are 
alleged ...”22 However, this quoted finding could have been reached from the fact that 
there was no common supplier as well as from the fact that the transactions were not 
sales per se. The court does not make it clear which was the determinative fact, but the 
implication from the dissent is that the sales issue was the basis. 


The confusion in this case is increased because the commodities sold may not have 
been of a “like grade and quality” and because the opinion is expressed in the bare 
minimum of words and these are in the form of statements of legal conclusions. 


However, an offer for sale at a discriminatory price was considered with evidence of 
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prior dealings in other, similar commodities to find a violation of the act in American 
Can Co. v. Bruce's Juices. The court stated, “Moreover, plaintiff was not bound to 
purchase the [commodity] upon such terms in order to attain the status of a competing 
purchaser under the act, as its failure to do so was directly attributable to defendant's 
discriminatory practice.”23 This judicial attitude toward established dealers should be 
compared with the problem of refusal to continue to deal.?4 


An executory contract. In a given case it may be a nice factual question as to whether 
the transaction in question is an offer for sale or a quotation of price on one hand or an 
executory contract on the other. However, generally it will make no difference as to the 
sales issue. In Goodman and Son, Inc. v. United Lacquer Mfg. Corp.?5, the defendant 
supplier entered into a contract with the plaintiff who then submitted a bid for a state 
contract. The contract with the defendant supplier was expressly contingent upon the 
plaintiff's being awarded the state contract. Subsequently, the defendant supplier sub- 
mitted his own bid on the state contract at a price below that stipulated in the agreement 
with the plaintiff. The defendant supplier was awarded the contract. In holding that 
this was not a discrimination within the act, the court noted that “there is only one 
purchaser. It is not enough that a prospective purchaser, the plaintiff, would have had 
to pay a higher price if it did buy.”26 


A refusal to deal. That an outright refusal by a supplier to sell a commodity to one 
who is merely a prospective purchaser cannot be the basis for alleging an illegal price 
discrimination under the act is repeated throughout the cases.27 However, on their facts, 
virtually all the cases have involved a refusal to continue to deal, covered in the following 
sub-section. 


A refusal to continue to deal. Where a supplier refuses to send a commodity to an 
established dealer or customer, the “sale” requirement under section 2(a) is not met.78 
Although the distinction between these facts and a simple refusal to sell to a stranger has 
not yet been important in establishing the jurisdiction of section 2(a), it may be a 
helpful one to remember when analyzing a particular fact situation,2? because the law 
is not clearly established in the general area of refusals to continue to deal.3° 


A discriminatory credit transaction. It has been held that a “transaction for the loan 
of money” is not a “sale” in the usual business sense.>1 


A gift. In National Used Car Market Report, Inc. v. National Auto Dealers Ass’n>?, 
one corporate defendant carried on research and testing of automobiles and the other 
corporate defendant published a guide book which it distributed to members of the 
research corporation and to non-members. The plaintiff, who published a competing 
guide book, alleged a discrimination under which he was injured. In dismissing this 
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claim, the court stated that if the distribution to the members of the other corporation 
were received as a gift, there would be no “discrimination in price . . . and no pur- 
chasers.”53 


A lease or license. In County Theatre Co. v. Paramount Film Distrib. Corp.*4, the 
court summarily dismissed the complaint with the words, “licensing of motion picture 
films [which is involved here] is not subject to the provisions of said Act.”35 The 
reported case cited as authority was United States v. United Shoe Mfg. Co.36, which arose 
under a different section of the Clayton Act. 


A consignment. In Students Book Co. v. Washington Law Book Co.37, the defendant 
distributor for West Publishing Company transferred books to retailers on different 
arrangements. The court held that if the jury found a consignment instead of a sale, the 
discrimination in the terms of the agreements was not illegal under section 2(a). The 
court indicates in dictum that if the arrangement were found by the jury to be a condi- 
tional sale the act would apply. In noting the difficulty of classifying many of the 
arrangements between businessmen, the court cited Standard Fashion Co. v. Magrave- 
Houston Co.38 


Difficult as it is to clasify these arrangements, it must be done in every case under 
section 2(a). Evidence must be presented from which a jury can find a “sale”. The 
term itself does not even appear in the act, but this does not lessen the necessity of 
finding it. 

B. THE CHARACTER OF THE PARTIES TO THE TRANSACTION: THE “PURCHASER” 

The act prohibits discriminatory sales to a “purchaser” within the meaning of the act.39 


Underlying the discussion of this procedural issue is the rule of substantive law that 
it is not an illegal discrimination for the supplier to sell the same commodity at the same 
price to all direct “purchasers,” regardless of the commercial function of the various 
purchasers. If the same price is charged to a wholesaler and to a retailer, the retailers 
buying in turn from that wholesaler will be at a competitive disadvantage as against the 
direct purchasing retailer. Such an arrangement also will tend to work to the disadvan- 
tage of that wholesaler by drying up its purchasing retailers, unless it begins to sell as a 
retailer itself. This type pricing system may work economically as a discrimination, but 
it is not illegal under the Robinson-Patman Act. 


Three recent cases point up the central factual problems in defining “purchaser”. In 
Klein v. Lionel Corp.4°, the defendant supplier made one sale to a retailer, and another, 
at the same price, to a wholesaler who resold to the plaintiff retailer. The court found 
there was no violation because the plaintiff retailer was not a “purchaser” from the 
supplier. In this case the plaintiff made two arguments in an attempt to include itself 
within the meaning of the word. First, ic urged that the words in the “effect” clause, “or 
with customers of either of them,” would so include it. In rejecting this argument, the 
court observed that the quoted phrase merely indicated the commercial level “upon 
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which a discrimination practiced on a purchaser might be felt in order to be actionable.” 
Secondly, it argued that the supplier exercised such a degree of control over resale prices 
through the State Fair Trade law that the retailers buying from the wholesaler were 
“indirect purchasers” from the supplier, and that the presence of the wholesaler should 
be ignored. In rejecting this argument the court first spoke broadly against the wisdom 
of this concept, but concluded that, in any event, under the facts of the case, the degree of 
control was insufficient to invoke the rule. 

In Baim and Blank, Inc. v. Philco Corp.!, this “indirect purchaser” argument again 
was made and rejected. So far as the various transfers of the commodity are concerned, 
the facts were essentially the same as in the Léonel case, but the plaintiff retailer showed 
a greater amount of control and of merged identity than had been proved in the Lionel 
case. The wholesaler jobber was a “wholly owned subsidiary” and all but one of the 
officers of the defendant supplier was also an officer of the subsidiary. The court also 
noted that “consultations took place between parent and subsidiary with the view that 
both companies were interested in having the subsidiary show a profit in its business 
operations.” Even these facts did not prove that the wholesaler was the “alter ego” of 
the supplier or “that they acted in legal effect as one seller.”42 


These two decisions demonstrate the importance of an organizational plan for distri- 
buting commodities as far as section 2(a) liability is concerned. If the supplier wishes 
to give a preference to a certain retailer or class of retailers, he may do so by selling to 
that retailer directly and to other retailers through a wholesaler jobber or other middle- 
men. If this wholesaler is given enough autonomy to give it legally recognized separate 
commercial existence, no retailer buying from that wholesaler can object to the fact that 
it paid more for the commodity than did the retailer who purchased directly from the 
supplier. Although it will put them at a competitive disadvantage, this sort of arrange- 
ment will not necessarily destroy the unfavored retailers, and therefore, the wholesaler 
may sutvive. In fact, due to imperfections in our economic system, which actually 
characterize it, all parties may prosper. 

The supplier must observe a caveat if he does pursue the foregoing policy. The “sales” 
to this wholesaler and to the retailer must be at the same price. Lower prices to the 
direct buying retailer than to the wholesaler will mean that there is a discrimination 
between direct “purchasers” and will open the supplier to liability both to the wholesaler 
and to the retailer who purchases from the wholesaler. It should be noted that the above 
cases do not stand for the proposition that only a “purchaser” can be a plaintiff. The 
discriminatory sale must be made to a “purchaser”, but under section 4 of the Clayton 
Act, anyone injured by a violation of the antitrust laws may bring the private cause of 
action for treble damages, costs, and attorney's fees. Thus, the retailer who bought from 
the disfavored wholesaler has standing to allege and prove damages, and as for the action 
by the wholesaler in such a circumstance, Krug v. International Tel. and Tel. Corp.%, is 
highly instructive in demonstrating the importance of the caveat. 

The fact situation in the Krug case is basically the same, as far as the movement of 
commodities, as in the Léonel and Philco cases. The difference is that the supplier sold 
at a lower price to the retailer purchaser than to the wholesaler purchaser plaintiff. 
AL, 148 F. Sapp. 541 (ED.N.Y. 1957). 
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The wholesaler alleged that his retailer customers were in competition with the direct 
purchase retailers, that as a result of the discrimination effective competition between 
retailers was substantially lessened, and that the plaintiff wholesaler suffered damages. 
The court noted that the allegations were “scanty” but held that a wholesaler could bring 
an action to recover damages even though there is no allegation that “the discrimination 
destroys his competitive ability vis-4-vis others in the same distributive level”. That the 
discrimination rendered his customers unable to compete with the favored direct retail 
purchasers with consequent injury to the wholesaler “purchaser” was held to be sufficient 
to invoke the act. 


C. THE PATH OF THE TRANSACTION: “IN COMMERCE”, 


In order to meet the third jurisdictional requirement to be discussed in the paper, it 
must be shown that “either or any of the purchases involved are in commerce. . . "44 
This commerce requirement, unlike that appearing in the Sherman Act, for example, is 
not coextensive with the commerce power of Congress.45 In terms of our basic factual 
postulate, at least one of the two sales from the common supplier to the purchasers must 
be “in commerce”, and it makes no difference whether the discrimination is in favor of 
the intrastate purchaser or the interstate purchaser*®, or whether the “purchaser” is 
“in commerce”.47 


When reading the cases, it becomes quite difficult, at times, to cut through the 
irrelevant or the immaterial facts poured into the allegations or into evidence by the 
plaintiff. Often the plaintiff will go to great length and detail to show that the supplier 
is engaged generally in many interstate transactions and will stop at that point. This 
proof might establish that the supplier is “engaged in commerce”, but this will not 
satisfy the crucial issue. It must be further established that the particular discrimination 
alleged was “in commerce”. This unloading of fact into the case may be done either by 
a plaintiff who does not understand this requirement or by one who wishes to becloud 
the issue upon which he has a weak case. Whatever the cause for the lack of precision 
in allegation or evidence, great care must be taken to sort through the mass in order to 
discover whether this requirement has been met. 


The words “in commerce” seem to mean that at least one of the two legs of the 
discriminatory transactions, 4.e., one of the “sales”, must cross a state line. Therefore, 
attention must be directed to the actions of the supplier and the path of his sales. The 
literal interpretation of this statutory requirement would render irrelevant the facts 
setting out the intrastate or interstate scope of the purchaser.4® Except for two fairly 
recent decisions,*9 the cases are in accord with the literal reading.5° 


a 15 U.S.C. § 13(a). 
v. Shell Oil Co., 96 F. S 670 (S.D. Cal. 1951); Lewis v. Shell Oil Co., 50 F. S 547 
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The analysis of the factual setting becomes more complicated when the allegedly 
interstate leg of the discriminatory sale involves the presence of a commercial unit 
serving at least some of the functions normally ascribed to a wholesaler, distributor, or 
jobber and located in a different state from the supplier. Therefore, the path of the 
commodity is essentially that in the Philco and Lionel situation: from the defendant 
supplier across a state boundary to this intermediate commercial unit, which will be 
called here the “wholesaler” for the sake of brevity, and then to a retailer. 


Normally, such a transfer from a supplier to a wholesaler and then to a retailer will 
be regarded as two, successive sales.51 However, if it can be shown that as a matter of 
fact the “wholesaler” was merely a conduit from the supplier, it will be held that there 
is only one sale, from the supplier to the retailer, and it will be “in commerce”. In 
deciding the issue of whether the “wholesaler” is a legally separate economic entity or 
merely a conduit, or a “throat through which the current flows”5?, or any similar meta- 
phor, the facts of each particular case are determinative. Where the supplier used the 
“wholesaler” as a storage point to cover generally anticipated demands>>, or where there 
was a “mere expectancy” of sales from that “wholesaler”>4 it has been held to be a 
separate entity, thus failing to meet the “in commerce” requirement. But where the 
facts have shown that the supplier “owned” the “wholesaler”, that there was a fairly 
constant demand and a steady stream of sales, even though there were no orders already 
made, and that the commodities remained the property of the supplier until it was 
actually delivered55, and where a retailer had agreed to take monthly at least 75% of 
the gas used by it in the corresponding month of the proceeding year °° the sales were 
viewed as flowing from the supplier directly to the retailer with the wholesaler perform- 
ing the function of the channel “in commerce”. In such a situation, the transaction is 
viewed as a single sale with a two staged delivery, the first of which crossed a state 
boundary. 

Those cases not finding an uninterrupted “flow” of commerce>’ seem to merge into 
those finding the “wholesaler” to be a separate entity in the “purchaser” problem.5® The 
sale to which the retailer is a “purchaser”, the second one, is in intrastate commerce, 
and in any event it is not a “sale” from the supplier. Therefore, if the Philco-Lionel 
result is reached in the “purchaser” issue>9, the “in commerce” question is never in issue. 
If this is so, any sales of the commodity from the wholesaler “purchaser”, whether “in 
commerce” or not would be irrelevant to any question of the liability of the supplier 
under this section.6° This dual insulating effect will be effective if the pricing caveat is 
observed as noted in the discussion of the Krug case. 





51. 237 F.2d 13 (3d Cir.), affirming 138 F. Supp. 560 (D. Del. 1956); 148 F. Supp. 541 (E.D.N.Y. 1957) 

52. Standard Oil Co. v. F.T.C., 340 U.S. 115 (1954). 

53. Alabama Independent Serv. Station Ass'n v. Shell Petroleum Corp., 28 F. Supp. 386 (N.D. Ala. 1939). 

54. Lipson v. Socony Vacuum, 87 F.2d 265 (1st Cir. 1937). 

55. Lewis v. Shell Oil Co., 50 F. Supp. 547 (N.D. Ill. 1943). 

56. Midland Oil Co. v. Sinclair Ref. Co., 41 F. Supp. 436 (N.D. Ill. 1941). 

57. Spencer v. Sun Oil Co., 94 F. Supp. 498 (D. Conn. 1950). 

58. See cases cited notes 54 and 55 supra. 

a a cited notes 40 and 41 supra. 
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IiL CONCLUSION 

A knowledge of his legal rights and liabilities should be a part of every businessman's 
competitive armor. This knowledge should include an awareness of the antitrust laws 
as well as of contract, creditor's rights, and security law. 

In the area of private wealth, the legal profession has responded to the increase in 
public regulation, in the form of taxes particularly, by developing a field of legal 
activity called “estate planning”. For some reason, public regulation of business in its 
various forms has not produced any such systematic response from the legal profession. 
Perhaps from its very nature, commercial planning never will equal that degree of 
systemization found in estate planning, but it certainly lends itself to some improvement. 


This improvement is a function of the duty owed by the attorney to the client who 
consults him on any matter in which the antitrust acts may be relevant. Whether the 
client is planning a new enterprise or whether he is concerned with an existing one, 
this may be vital information. For example, if he is planning a wholesale business, he 
should be aware that his very existence may be dependent upon subtleties of the pricing 
system or distribution plan set up by his supplier. The attorney must bring such con- 
siderations to the attention of the businessman-client in order to hold at a minimum the 
number of unknown elements in any caluculation of risk. 
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CASE NOTE AUTHOR'S NAME CORRECTION 


We would like to acknowledge an error in the November, 1958 issue of the 
Journal, The case note entitled, “Torts—Municipal Corporations—Liability for 
Acts of their Officers” was written by John C. Fay, 3L. 


COMMENT 
BAILMENTS OF FUNGIBLE GOODS 


By RICHARD MowRY AND DAVID WHEELER 


The plaintiff alleged in his petition that he and the defendant, an insolvent corporation, 
entered into an agreement by the terms of which the plaintiff deposited 2443 bushels 
of wheat in defendant's public warehouse with the right to demand a return of the 
equivalent quantity of grain of like kind and quality or the market price; that the 
officers, without the consent of the plaintiff, converted the grain to the uses of the 
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corporation, and that the plaintiff's demand for a return of the grain or the market 
price was refused, although a partial payment was made. The plaintiff asked that the 
court declare the market price of the grain to be a trust fund in the hands of the 
directors of the corporation and a first and prior lien upon the assets of the corporation 
or in the alternative a personal judgment against the members of the board of directors 
of the company. The plaintiff appealed from a judgment sustaining a demurrer to the 
petition. The Supreme Court, in affirming the district court judgment, held that the 
transaction constituted a sale and not a bailment.! 


The question arising in transactions, such as the one above, where a public warehouse 
is involved,? is whether the contract is one of sale or of bailment. “. .. when the identical 
article is to be redelivered, in the same or an altered form, the contract is one of bail- 
ment, and the title to the property is not changed. But when there is no obligation to 
return the specific article, and the bailee is at liberty to return another of equal value, 
the transaction becomes a sale and the title to the property is changed.”3 


The authorities are not in agreement with respect to the prerequisite of the redelivery 
of the identical article in its original or altered form as an essential element for creation 
of a bailment contract. Both Blackstone and Story broadly define a bailment as being a 
delivery of goods in trust, upon a contract express or implied, to conform to the purpose 
of the trust.4 Chancellor Kent and Sir William Jones would have excluded contracts 
which do not contemplate a return of the identical article delivered. Thus Chancellor 
Kent defines a bailment as “a delivery of goods in trust upon a contract, expressed or 
implied, that the trust shall be duly executed, and the goods restored to the bailee, as soon 
as the purpose of the bailment shall be answered.”5 


The more modern authorities appear to have reached a compromise, accepting the 
possibility that the goods may not be returned but may be disposed of according to the 
directions of the bailor.6 Thus, the term bailment may be said to “import the delivery 
of personal property by one person to another in trust for a specific purpose with a 
contract express or implied, that the trust shall be faithfully executed, and the property 
returned or duly accounted for when the special purpose is accomplished, or kept until 
the bailor reclaims it.”7 

Notwithstanding the controversy over the delivery of the identical goods deposited, 
all the authorities agree that rather than a bailment or sale, the delivery of personalty 
from one person to another may create a relationship known in the Roman and Civil 
law as a mutuum or loan for consumption. Though the relationship has many of the 





1. Morse v La Crosse Milling, Grain & Ice Co., 116 Kan. 697, 229 Pac. 366 (1924). 
mS fe iss  vged the warehouse is not a public warehouse. Kippe v Goffe and Carkner, 144 Kan. 95, 58 

3. 3 R.CLL, Bailments p. 73. 

4. 2 Blackstone's Commmeatacies 2 . 451; Pay fn eet (9th Ed.) p. 5. 

5. 3 Kent’s Commentaries sec. 38 12th 

6. C.J.S. Bailments sec. 3; Elliott, oko on the Law of Bailments and Carriers, 2nd Ed. sec. 23. 
fact, the development of the law of bailments Ey Eg at op > Fe * 
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characteristics of a bailment, the common law system of jurisprudence has treated it as 
a sale. In his discussion of a mutuum, Justice Story states, “The distinction between 
the obligation to restore the identical article bailed and to restore other things of the 
like kind and equal value holds in cases of hiring, as well as in cases of deposits and 
gratituous loans. In the former cases it is a regular bailment; in the latter, it becomes 
a debt or innominate contract.”9 


One exception to the rule that a mutuum constitutes a sale has been recognized with 
respect to grain deposits in warehouses. Prior to the decision of Rice v. Nixon,!° the 
courts were divided on this question, one line of decisions holding that a redelivery of 
gtain of like kind and quality created a bailment,!! the other line adhering strictly to 
the doctrine that a mutuum constituted a sale.!2 The latter view is probably no more 
succinctly stated than in Chase v. Washburn,!3 where the Ohio court stated, “The 
distinction between a irregular deposit'4 or a mutuum and a sale is sometimes drawn 
with great nicety, but it is clearly marked, and has been settled on high authority in the 
case of a regular deposit the bailee is bound to return the specific article deposited; but 
where the depositary is to return another article of the same kind and value or has an 
option to return another article of the same kind and value, or has an option to return 
the specific article, or another of the same kind and value, it is an irregular deposit or 
mutuum, and passes the property as fully as a case or ordinary sale or exchange. (p. 249) 


The decision of Rice v. Nixon, did not resolve the diversity, but set the trend for 
future decisions. In that case the Indiana Supreme Court stated: 


“The rule which we accept as the true one is required by the commercial interests 

of the country, and is in harmony with the cardinal principle that the intention of 

contracting parties is always to be given effect. It is not unknown to us, nor can 

it be unknown to any court, for it is a matter of great public notoriety and concern 

that a vast part of the grain business of the country is conducted through the 

medium of elevators and warehouses, and it cannot be presumed that warehouse- 

men in receving grain for storage, or depositors in entrusting it to them for that 

purpose, intended or expected that each lot, whether many thousand bushels or of 

a few hundred, should be placed in separate receptacles . . . In all matters of 

contract the intention of the parties gives character and effect to the transaction 

and in such a case as this the circumstances declare that the intention was to make 

a contract of bailment and not a contract of sale. The duties, rights, and liabilities 

of warehousemen by placing grain received from a depositor in a common recep- 

tacle, and treating it as the usages of trade warrant, doesn't become the buyer of 

the grain, unless indeed, there is some stipulation in the contract imposing that 
character upon him.” (p. 98). 

This refinement by re-definition of this aspect of the law of bailments recognized that 

gtain could be commingled, and the depositors treated as tenants in common with each 


9. Story on Bailments, (9th mM) See also 's Commentaries sec. 574 and sec. 590; 
Dobie, Bailments and Carriers, p. 610 (is14y: Jones Bailes eh Ed.) 101 Cig33), 

10. Rice v Nixon, 97 Ind. 97, 49 Am. Rep. 430 (18 

11. v Hibbard, 42 Mich. 481, 42 Am. Rep. a4, Sgt y ogg pss a Ta. 455 (1876); 
Sexton 3. Graham, 53 Ia. 181 161880): tare v Kentner, 51 Ia. 38, 3: i ys 1879). 

12, My Pie say 565 (1860); Hurd v West, ag *1aa7: oh, J Clark, 
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other while the relationship of bailor and bailee would exist as between the depositors 
and the public warehouseman. Thus, it came to be the established rule of law that where 
owners of grain deposit it with a warehouseman for storage with an express or implied 
understanding that it will be mixed with other grain of like kind and quality, the 
relationship among the several depositors is that of tenants in common of the mass, 
while the bailee-bailor relationship obtains between them and the warehouseman, the 
deposited grain being redeemable by grain of similar kind, quality and quantity.!5 

In many jurisdictions a still further refinement has been added to the Rice v. Nixon 
tule. In situations where the depositor retains the right to demand the return of grain 
of like kind and quality or the market price the transaction constitutes a bailment.!® 
Where, however, the warehouseman has an option to return grain of like kind and quality 
or the market price, the transaction constiutes a sale.!7 : 


An analysis of Kansas case law concerning the bailment of fungible goods indicates 
that Kansas has never recognized the last stated refinement. Thus, in Kansas, where such 
an option exists either on the part of the depositor or the warehouseman the transaction 
constiutes a sale and not a bailment. 


In the case of Scott v. Schultz,!8 mining equipment and certain mining consumables 
were placed in the hands of the lessee of the mine and upon the termination of the lease 
the goods were to be returned or their market value. The court, in holding that the 
transaction constituted a sale, laid down the test to be used in distinguishing a bailment 
from a sale: 
“In the absence of anything showing a different understanding of the parties, such 
a transaction is ordinarily treated as a transfer of the property and illustrates the 
distinction between a bailment and a sale. If the identical thing delivered is to be 
returned it is a bailment, and there is no transfer of title; but if the one to whom 
it is delivered may return another thing of the same kind, or an equivalent in the 
form of money, or otherwise, it will ordinarily constitute a sale and effect a 
change of title.” (p. 607). 

This test has been used consistently in all grain cases wherein such an option existed. 

In Bonnett v. Shipping Ass'n.,!9 the plaintiff deposited grain in an elevator with the 
understanding that when the price was right he would present his scale tickets and the 
warehouseman would either pay him the market price or return grain of like kind and 
quality. Upon the insolvency of the warehouseman and the subsequent litigation as to 
the title of the grain in storage, the court held that the transaction was in the nature of 
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a sale and not a bailment. The court cited the Scott case and concluded in he following 


language: 
“In order to establish the fact of a bailment, it was necessary for him (depositor) 
to show that from the inception of the transaction he retained the right whether 
to elect to demand the return of his wheat, or other wheat of like grade, because 
if he surrendered to the shipping association the right either in money or in grain 
the transaction constituted a sale.” (p. 125). 
It is to be noted that in the Bonnett case the option was with the warehouseman either 
to return the grain or the market price. When the Morse case?° came up for decision 
upon facts similar to those in the Bonnett case (the only distinction being that the 
depositor had the option either to demand the return of grain or the market price) the 
court held, in conformity with the decisions in the Scott and Bonnett cases, that the 
transaction constituted a sale and not a bailment. If any doubt remained as to the status 
of such a transaction where an option was involved it was settled in Zuber v. Minshall.21 
Here kafir corn was deposited in a warehouse, with the depositor retaining the right to 
demand a return of the kafir corn only. The warehouseman, A. B. Minshall, died and the 
gtain was subsequently sold by the order of the probate court. The depositor brought 
suit for conversion of the grain and the court held that a conversion had taken place. 
The court distinguished this case from the Bonnett and Morse cases in that there was 
no option involved. “ . .. here there was no arrangement, contract or understanding 
by which A. B. Minshall might do anything other than return kafir corn.” (p. 597). 
The court supported their position by citing 6 C.J. 1097: 
“Where the grain is deposited in an elevator or in a warehouse on an under- 
standing, express or implied, that the warehouseman may mix it with other grain of 
like quality, and shall return to the depositor the amount of his deposit out of the 
mass which is to be kept good to that extent the various owners of the grain are 
tenants in common, and the transaction is a bailment.”2? 


The decision in Kansas Flour Mills v. Harper County Commisioners,?> followed as a 
logical conclusion from the foregoing cases. There the court held that a sale had been 
consummated where the elevator owner had the right to return grain of any marketable 
quality and the difference between the price of the grain delivered and that deposited. 
The court in concluding that the contract was one of sale and not one of bailment stated: 
“In the present action, there wasn’t retained the right to elect to demand the return of 
the grain deposited or the delivery of other grain of like grade.” (p. 314), reiterating 
the rule that unless the depositer retains the right to demand a return of the grain 
deposited or other grain of like kind and quality the transaction will constitute a sale 
and not a bailment. 


From the decisions of the Kansas court to date it would appear that where an option 
exists on the part of either the depositor or the warehouseman in respect to redelivery 
or market price a sale has been consummated and not a bailment. 





20. Morse v La Crosse Milling Co., 116 Kan. 697, 229 Pac. 366 (1924). 
21. Zuber v Minshall, 123 Kan. 595, 256 Pac. 808, (1927). : 
i : “If the warehouseman commingles 
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BOOK NOTICES 


FEDERAL INCOME TAXATION OF CORPORATIONS, by Robert T. Molloy of 
the New York and District of Columbia Bars, published by the Joint Committee On 
Continuing Legal Education of the American Law Institute and the American Bar 
oe 133 South 36th Street, Philadelphia 4, Pennsylvania. March, 1959. $3.00. 
162 pages. 


This text, devoted to the Federal income taxation problems of carrying on business in 
the corporate form, is designed for the general practitioner. Revised as of March, 1959, 
this volume has been brought up to date by its author and reflects the latest statutory 
and decisional law in its field. Throughout this revision, as in the original edition, a 
practical rather than an academic or theoretical approach is taken throughout. Informa- 
tion needed by those actively engaged in this field is the keystone upon which the 
text has been prepared. 

As substantially all of a corporation’s relations with the tax collector are carried on via 
the medium of specifically prescribed forms, this handbook refers throughout the text 
to the most common types of forms used and points out when and where they must be 
filed. A careful analysis has also been included of the important Code provisions dealing 
with the allowance of depreciation and amortization which constitute deductions of 
prime importance to the corporate enterprise. 


The author has specialized in the Federal Income tax field for many years and has 
written extensively on the tax problems faced by the legal advisers of corporate enterprise. 
(Eprror’s NOTE: See notice of book by same title and author in November, 1957, 
Kansas Bar Journal, p. 255). 


FAMILY LAW, by C. Clinton Clad of the Los Angeles Bar, published by the Joint 
Committee On Continuing Legal Education of the American Law Institute and the 
American Bar Association, 133 South 36th Street, Philadelphia 4, Pennsylvania. Decem- 
ber, 1958. $3.00. 234 pages. 


This is a practical, composite handbook on almost all aspects of Family Law for the 
general practioner. The scope of the chapter headings indicates the broad coverage of 
the book. The chapter headings are as follows: 1. Marriage; 2. Antenuptial Agreements; 
3. Husband and Wife; 4. Head of a Household; 5. Parent and Child; 6. Adoption; 7. 
Guardianships; 8. Death and Wills; 9. Separation by Agreement; 10. Actions Between 
Husband and Wife; 11. Annulment; 12. Separate Maintenance; 13. Jurisdiction for 
Divorce and Conflict of Laws; 14. Divorce. At the end is an Appendix of helpful forms. 


The text is replete with practical hints about how to handle the various problems 
relating to Family Law and on each subject where the problems are pertinent, tax 
matters have been discussed. 


However, the author blends into his practical discussion something of the social 
problems involved. He states in his preface “thus the lawyer who treats this field as 
something completely apart from the social sciences is in for a rude shock in both trial 
and appellate courts.” The author states that the aim of the book is that it “gives the 
average lawyer, who doesn’t specialize in the field, some working tools in cases in- 
volving Family Law...” 


The book is a new edition of the former one of the same title by the Honorable 
Nochem S. Winnet of the Philadelphia Bar and Wendell B. Gibson of the Iowa Bar. 
Mr. Clad, author of the new edition, is a prominent member of the Los Angeles Bar. 


General practitioners will find this a most helpful addition to the growing list of 
practical handbooks published by the Joint Committee On Continuing Legal Education 
of the American Law Institute and the American Bar Association. 
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THE LAWYER AND THE SOCIAL WORKER, published by the Family Service 
Association of America, 215 Fourth Avenue, New York 3, N. Y. February, 1959. $0.65. 
36 pages. 

Briefly, “The Lawyer and the Social Worker” is a report of the Committee on Lawyer- 
Family Agency Co-operation of the Family Service Association of America. The focus of 
the report is on how the two professions can work together to help strengthen family life. 
Family problems—such as marital conflict, debt adjustment, and adoption—which call 
upon the unique skills of both groups are outlined, and encouraging experiments in 
co-operation in several communities are described. The report points to the vital role 
that can be played by schools of law and social work in furthering communication 
between the two professions. 

A complimentary copy will be sent to any lawyer requesting one, as long as the supply 
lasts. The pamphlet regularly sells for 65 cents a copy, with special rates for 10 or more 
copies. 





EVIDENCE MANUAL FOR TORT CASES ISSUED BY PLI. The Practising Law 
Institute has issued a new and most helpful monograph on “Rules of Evidence in 
Negligence Cases.” It provides trial counsel with an authoritative, easy-to-use guide to 
what may and what may not be received in evidence in personal injury cases. It will be 
of particular aid in the courtroom in clarifying uncertainties about what the rules are. 


The book is written by Charles Kramer, of the New York City firm of Kramer & 
Dillof, author of PLI’s monograph on “The Medical Aspects of Negligence Cases,” a 
Fellow of the International Academy of Trial Lawyers and a frequent participant in 
PLI and other programs on trial techinque and medical-legal matters. 

In discussing this monograph Judge Aron Steuer, who has presided at trials in New 
York County's Supreme Court for more than a quarter of a century, said: 

“Many lawyers used to carry with them into court a loose-leaf note book in which 
from time to time they had noted decisions that they believed might prove useful in 
the course of a trial. This book is designed for the same purpose—to be kept in the 
trial lawyer's brief case for reference and use in the courtroom . . . It gives the rules of 
evidence under topical headings, endeavoring, and succeeding, to the extent that it is 
possible, to arrange them in the order that they will be likely to arise upon a trial. 
Virtually every statement is supported by a pr Trees to a statute or decision. The 
decisions are up to date. The text is printed on one side of the page only, and the other 
is left blank for the attorney to fill in with his own notes—either for use in a particular 
case or to supplement the rules and citations supplied by the author . . . This small 
volume is a very superior production. 

Among the many subjects analyzed in the monograph are the admissibility of police 
and hospital records, medical tests, photographs, demonstrative evidence, admissions 
against interest, res gestae statements, proof of pain and suffering, loss of earnings 
and other special damages, medical and other expert testimony, depositions, and the 
examination of hostile witnesses. 

The monograph is completely indexed for quick reference. It complements the PLI 
series of seven guidebooks on the handling of injury actions, including the 
full direct and cross-examination of both plaintiff's and defendant's medical witnesses 
in back, head, whiplash and heart injury cases, and the monographs in the series on 
Trial Practice. 

Copies of “The Rules of Evidence in Negligence Cases,” the cost of which is $2.50, 
and a catalog describing the 85 other works for practicing lawyers published by the 
Practising Law Institute may be obtained from its offices at 20 Vesey Street, New York 
7, N. Y. 
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On May 7, 1959, the state bar associa- 
tion honored nineteen lawyers who have 
completed fifty years of practice. Their 
names will be printed in the August Bar 
Journal. 

The following is a recent judicial [?] 
definition of the term “res gestae”: “Res 
gestae means the period from which a child 
is conceived until it is born. It is more 
commonly referred to as the period of 
gestation.” 

Walt Chaney died in Topeka February 
10—dropped dead, I think in the office. 
Walt died too soon and too young. 

Roy McCue took over with the Allied 
Industries of Kansas. Alex Hotchkiss held 
the post for so long. Alex going on the 
bench, Roy is acting as attorney. 

Bert Stailley is with John Anderson in 
the attorney general’s office. I saw Bert. 
He says the job is interesting, the associ- 
ates congenial, and the work educational. 

Jim James is with the League of Munici- 
palities, with offices in Topeka. I may 
have reported this. Anyhow, maybe some- 
one didn’t see it if I did. 

Norris Walter is with Morris: Johnson 
and Harold Chase at Salina. I think Norris 
came down in February. 

Four lawyers died in Hutchinson within 
a 90-day period: Fred Preble, Roy Davis; 
Charlie Hall, and Frank Russell. There 


would seem to be an epidemic loose in 
Reno county. 

Bob Lewis and Lloyd Vieux have gone 
together at Atwood under the firm name 
of Lewis and Vieux. Bob told me they 
had a new office on the ground floor—a 
whole new building, in fact—and were 
doing very well. 

Jack Bond of El Dorado experienced a 
blood clot in one leg, spent a couple days 
in the hospital in Wichita, went home, 
and developed one in the other leg. How- 
ever, he is out now and back at the office. 
Jack said they were painful. I told him I 
didn’t know, I had never had one. 

Jack Lorenz is with Marlin Brown at 
Council Grove. I went in a couple of 
weeks ago to see them. Both had gone to 
Dalhart, Texas, on business. I missed them 
by inches. 

John Bremyer of McPherson is leaving 
on a west coast trip as of about June 1. 
He told me he was going to Las Vegas 
and Disneyland. He may enjoy one more 
than the other—depends on where he goes 
first. 

George Lehmberg of McPherson is 
going to Annapolis to see George, Jr., 
graduate from Annapolis Naval Academy 
in June. George just woke up to the fact 
that “it is later than you think”—George, 
Jt., goes to sea for a year. 

The Northwest meeting saw about eighty 
of the brethren gather at Hays on May 23. 
Harold Chase went out as president, and 
Norm Jeter went in. It was one of the 
best meetings I ever attended. They were 
were punctual, the meetings did not run 
over, and the schedule -was well attended. 
Bob Griest of the Internal Revenue Bureau 
talked on estate and gift taxes; Murtay 
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Hardesty of Topeka talked on accounting 
records of an office and their value; and 
Marvin Thompson talked on new develop- 
ment in oil and gas. Del Haney and Arlie 
Rhoades, a typewriter representative, had 
an open house for all the visitors and 
celebrities as well. Cliff Titus talked at 
the banquet, and, as usual, did a very fine 
job of arousing the enthusiasm of the 
audience. We had a good many ladies 
there. Luckily, we had a fine day and a 
good crowd to enjoy the efforts of the 
Ellis County Bar, which were, as usual, 
well done. 

Bob Allen of Chanute has built a new 
building for his abstract plant. He has 
moved up to president, and taken all things 
sundry along with him. 

Bob Pinet and Dick Skoog are a couple 
of new boys at Ottawa. Bob is probate 
judge, and Dick, coming out of the service 
last December 13, has chosen a general 
practice as his fort. I asked Bob Pinet if 
he were related to the Topeka Pinets, and 
he said he was, and that Clayton Flood 
married his Aunt Mary. Did you know 
that, Clayt? 

The Gregorys at Osborne are recon- 
structing the present office. Omar and son 
Don are, from what I heard, doing a good 
job of putting up a building for a model 
office. 

Stockton had a 100% attendance. All of 


. the members of the county Bar were in 


early and stayed through the day. This, of 
course, at the Northwest meeting at Hays. 

Bill Dick is opening an office in Em- 
poria in the Emporia State Bank Building 
as of June 1. Bill came down a couple of 
yeats ago, and has been connected with the 
State Farm Mutual Insurance Company of 
Hutchinson. 

The state meet at Hutchinson has be- 
come a matter of history by now, and the 
book already closed. I think I have heard 
more lawyers gripe about hotel room reser- 
vations and service than any meeting I 
ever attended. The association has gotten 
too big for one hotel, and to complicate 
matters, the hotel was not too cooperative, 
so many of them said. The boys who 
stayed home complained about not being 
able to get accommodations, and those who 
did get accommodations complained about 
what they got. They just won't turn out 
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without reservations in the hotel where 
the convention is held. I think the regis- 
tration was not too bad, but they didn’t 
stay. The county attorneys ran home after 
the Wednesday meeting; the SOABS went 
home after the meeting; and a good many 
Wichita boys came in the morning and 
went back at night. This also applied to 
many surrounding towns. The Hutchinson 
group went all out to make the meeting 
a success, and did a tremendous job with 
what they had to do with. We do need 
more room. 

Speaking about Bar meets, the Central 
Kansas Bar meets at Clay Center June 20 
at the country club. This is always a good 
meeting. 

I didn’t see Eric Smith of Russell at 
the Hays meeting. Some wag—I have 
forgotten who—told me he hadn't gotten 
home from the state meet yet. That was a 
couple of weeks ago. Bill Ryan of Norton 
told me he would have been further along 
had he stayed away from Hutchinson and 
stayed at Hays longer. 

Judge Walter Huxman talked to the 
W.B.A. at the April meeting, and was 
awarded the “Man of Law” award for 1959. 
A good many laymen attended this meet- 
ing, besides the Bar. 

Welcome Pierson of Oklahoma City 
talked to the W.B.A. at the May meeting. 
I have no report on this, only Mr. Pierson 
is an outstanding authority on insurance 
and negligence law, as well as compensa- 
tion law. If he talked on any of the above 
subjects, I know it would be well worth 
listening to. 

I hear some talk around El Dorado on 
the coming election for judge. Bill Calkins 
goes out under the law, and Walt Mc- 
Ginnis has his eye on the job. Walt would 
like the job, and I think the job would 
like Walt. 

Jim Shaw of Galena met with a auto 
accident, and has been hospitalized since 
January 23. Ice on the road was the cause. 
The last report I had, Jim expected to get 
out sometime in May. He has had a 
terrific time of it. 

Fred Fields died in Wichita in April 
with a heart ailment, as I remember it. 
I didn’t make a note of the date. Fred 
will be remembered for his activity with 
the Legion. 
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Harley Thompson of Kinsley died dur- 
ing the month of May. This I have not 
checked on too closely. I received a memo 
from my company saying all iptions 
had been canceled, with death as the reason. 

Gene Gastl has opened an office in 
Shawnee, Kansas. This is a suburb of 
Mission—or the other way around might 
be better, Shawnee was there when the 
Indians met in Wyandotte and Johnson 
counties. However, Mission has outgrown 
it several times. 

Ed Benson of Colby was active until he 
dropped dead one night in Belleville. As 
I remember, the article said in a restaurant. 
He was 87 years of age and had, as far as I 
know, practiced and lived at Colby during 
his professional life. He antedates me con- 
siderably. 

Jackson Gossett has gone up the avenue 
with Herk Morris and Bob Bailey, the 
office being up in the block just across 
from the courthouse in Wichita. Jackson 
had a couple of years with the Carter Oil 
Company before he settled down. 

Arvin, Johnson and Arvin of Wichita 
have Rodney Busey with them as of about 
April 1. The office is in the Schweiter 
Building. 

Paul Ditzen of Kansas City, Kansas, 
died May 2 at the home. Paul had prac- 
ticed in Kansas City, Kansas, for at least 
forty years. 

Don Horttor is with Webb, Oman, Mc- 
Clure, Buzick and Waugh of Topeka. This 
as of February, as I remember as a passing 
incident, rather belated. The firm has 
changed the style of the membership. Must 
be recent—I just caught it. The personnel 
is the same. 

Jones has moved over with Howard 
Payne in Olathe. I am not sure as to the 
arrangement. I think just an office deal. 
pe pte they style the office Payne, Jones, 
and Payne. 

Roy Bulkley came out of the county 
attorney's office in January and joined up 
with Bob Jones and Dick Foth with offices 
in the New England Building at Topeka 
in February. Dick Foth was slated for the 
job as attorney for the A.B.C. Then, after 
this move failed, John Anderson had 
another notion. He sent John Emerson 
over to work with Bill Murphy and Gene 


Davis, and as far as I know everyone is 
happy. ; 
Hal Gregg has left Al Harding at In- 
dependence, going back to To; with 
an insurance company. Adjusting, I think, 
was Hal's first choice after graduation, 
and he has returned to it. 

Gene Pirtle is now associated with 
Saums, Hopper and Stephan in the Brown 
Building under the firm name Saums, 
Hopper, Stephan and Pirtle, with a newly- 
redone office suite, new furniture, carpets, 
etc. This at Wichita. 

Ernie McRae is resigning the assistant 
city attorneyship and opening on his own 
in the Central Building, associating him- 
self with Port Early. Both boys of Wichita. 

Errett Lamb died about March 15. Errett 
succeeded his father in Yates Center. If I 
were to guess, I would say there had been 
a Lamb in the law business in Yates 
Center for 65 years. Errett leaves, besides 
his family, two brothers in the law business 
in Coffeyville—Cy and Paul—practicing 
under the firm name of Lamb and Lamb. 

Al Herrington and Darrell Kellog are 
with McDonald, Tinker, Skaer and Quinn 
at Wichita. John Lancelot, who was with 
the firm, has withdrawn, I understand. I 
don’t think he has decided what he will do. 

Tom Schwinn of Wellington has been 
appointed evecutive secretary of Kioga. I 
haven't seen Tom. I heard this in Wichita. 
I assume Tom will move to Wichita, this 
being a full-time job. 

Clem Hall and Roy Kirby have newly- 
redone offices in Coffeyville, with ample 
room for expansion and growth. The 
offices have large rooms and storage space, 
as well as a library room. 

Jack Lively is a new boy in Coffeyville, 
an Oklahoma University graduate, and for 
that reason perhaps he was appointed 
police judge. 

oe Levy and Glen Tongier have the 
old Walt Keith office, all redone, paneled, 
and carpeted, and new furniture throughout. 

Aubrey Neale and Ray Belt severed an 
office association of some fifteen years 
standing. Ray stayed in the old office, and 
Aubrey moved into a new office in the 
First National Bank. He really spread 
himself. His son is coming in with him 
after the summer classes, having had his 
Army hitch and ready to practice law. 
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Leo Wetta of the firm of Smith, Shay, 
Farmer and Wetta, with offices in the 
Beacon Building in Wichita, has opened 
an office in Colwich. Leo spends some 
time there over the week end. 

Jerry Cooley has joined up with Mit 
Allen in Lawrence. Jerry just came down 
from the class in February. 

Kermit Beal opened an office in Law- 
rence. He, too, is a graduate of that class. 

Don Cordes and Bob Howard are now 
with Foulston, Siefkin, Schoeppel, Bartlett 
and Powers at Wichita. They look like a 
couple of good boys who will become 
better as they go on. 

Warner Eisenbise is with the Arn- 
Mullins firm in Wichita, as of February, 
with offices in the Beacon Building. 

Marvin Larson of Topeka has stepped 
down from the faculty of Washburn to 
take over as welfare director in the place 
held so long by Frank Long, now deceased. 

Dick Holmes of Wichita moves up to 
traffic judge, and Clark Owens moves up 
to police judge as of April 21. 

Judge Wes Brown talked to the W.B.A. 
in March. I didn’t hear the talk, but those 
who did said it was short and to the point. 

Dick Loyd is with Cooper, Esco, Cooper 
and Foster. All hands are now settled in 
the new office in the First National Bank 
Building at Wichita. The office is one of 
those corner suites that takes in one whole 
wing of the building. Uptown affair. 

Frank Carman of Quinter spends a 
month or more each year with the national 
guard. This year he went to Oklahoma 
for his refresher. 

Sam Lowe and Keith Willoughby of 
Colby really dolled up an office. Sam must 
have a taste and design that does not 
always run toward the common and every- 
day routine, or it could be that Mrs. Lowe 
designed the interior. Pretty spiffy. 

Ben Birney and the Colby boys met me 
at the hotel one day for lunch after Ben 
finished the court work. We sat around 
for an hour after lunch and talked. I 
enjoyed being with them and really had 
a delightful hour. 

At Goodland Tom Taggart was out of 
the office, but I did visit a minute with 
Mrs. Taggart. I saw Elmer Euwer at the 
Bar meet at Hutchinson. Max Jones and 
Selby Soward are remodeling a ground 
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floor location to suit their needs, work 
starting as of now. Tom Oglevie and 
Selby Soward were at the Hays meeting. 
First time I have been to Goodland in a 
year. I really enjoyed the trip west. 

Lee Garrett and George McCarthy have 
joined up in an office association in the 
Beacon Building at Wichita. This as of 
about April 1. 

Leo McNalley and Evan Corman of 
Minneapolis are getting ready for a new 
office. The bank is tearing down the 
old building, to rebuild on the same site 
with a ground floor layout, including a 
ground floor location for the McNalley- 
Corman firm. 

I had a big night in Mankato. Lorn 
Weltmer took me out to see the three 
grandchildren. They plalyed the piano, 
played with the dog, in fact, put on a show 
—one strictly as individual as it was enter- 
taining. I had a big night with Rod's 
three kids. 

Up in Hiawatha the other day the only 
news I could gather was that Lew Helvern 
was out of town and Dick Shaw was up in 
Nebraska fishing. Usually Hiawatha comes 
up with something—either uptown or at 
the Elk’s Club. 

Jack Quinlan and Clair Robb were both 
confined in the same hospital, same floor, 
rooms adjoining, and both stayed about 
the same time. I guess nothing unusual 
happened, except that Jack tried to burn 
the place down, starting with the waste 
paper basket. 

Jack Dear of Kansas City got messed 
up on the freeway going to Olathe, drove 
off the road, demolished the car, and broke 
a leg and a foot for himself. Otherwise, he 
is all right. He is back at work on a peg 
arrangement he walks on. He was lucky, 
for which I am glad. 

Julian Ralston had quite a siege in a 
hospital at Wichita. This I got second- 
hand. I haven’t seen Julian. I understand 
the hospitalization was of some duration. 
He is out now, and back at work. 

Glenn Hamilton of Sloan, Hamilton and 
Sloan of Topeka suffered a heart seizure 
some time in March. I understand Glenn 
has not gotten back to work as this is 
written. I am sorry, Glenn. I hope I will 
hear good news when I next inquire. 
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Roy Angle of Wichita died about April 
15. He went home one night, and they 
found him dead next morning. 

Lee Cushenbery of Oberlin writes me 
he has taken in Elmo Lund. He didn’t 
say for what purpose, but did state that 
he was a graduate of K-State, and had 
obtained a degree in business administra- 
tion. I think Cush is still in the law busi- 
ness, or was last time I saw him drinking 
7-Up at Hays. 

Lawrence Turner of Moline is taking 
over in a new office located in his build- 
ing, moving from the hotel where he 
moved some 20 years ago after a fire in the 
old office he occupied for so long. 

Bill Dimmitt has left Chaney, Dickinson, 
Prager and Crow, and has gone in with 
Quinlan, Hiatt and Listrom. I think Bill 
has just an office arrangement. 

George Van Bebber and Bill Honeyman 
are with Wilbur Leonard in the D.A.’s 
office at Topeka. This is not too new, but 
as far as I can remember I have not 
reported it previously. 

Roy Bartlett, former librarian of Wash- 
burn Law School, has become one of the 
faculty, giving up the library work to 
teach. Miles Mustain has taken over as 
librarian. 

Dick Waters is the last addition to the 
Harper-Hornbaker firm in Junction City 
This, I think, is recent. 

Shad Hannah has opened his own office 
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on North Market Street in Wichita. 

Carl Shoemaker of Eureka has gone into 
Carl Chase’s office. Carl Shoemaker just 
opened up and got started when Carl 
Chase decided to invite him over. 

Sard Fleeker is with Harry Coffman at 
Lyndon. Sard is a grandson of Sard 
Brewster, long of Topeka, and active in 
Republican politics—one of the illustrious 
old boys who helped make Kansas. 

Herb Rohleder is now with Hampton 
and Ward of Great Bend. Herb came down 
recently. Warren Waggoner of Great Bend 
has gone down on the highway and joined 
Bob Southern. 

Another new firm in Wichita is Bob 
Blase, Jean Moore, Dan Smyth, and Bob 
Arnold. The firm is styled in the order 
listed, with offices in the Bitting Building. 

Ray Letton of Pittsburg announces a 
new firm—Letton, White and Nettels. I 
think Curtis Nettels is Ray's son-in-law. 
Looks like Ray took him into the family, 
then into business. 

Dave Wheeler and Ed Westerhaus have 
a new ground floor location in Marion. 
They moved into what was at one time a 
bank. I think at one time Judge and 
Roscoe King had an office upstairs. 

Ed Colburn left Marion for California. 
Ed was a stepson of Braden Johnson, and 
started to carry on when Braden died, so I 
thought. He served a couple of terms as 
probate judge. 
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SUBJECT INDEX* 
VOLUME XXVII—NUMBERS |, 2, 3, 4 


ANTI-TRUST ACT, See Restraint of Trade 


APPEAL AND ERROR 
Condemnation awards, see Eminent Domain 
Criminal, appeals to district court-—27:376 


ARRESTS 
Without warrant, authority—27 :78 


ATOMIC ENERGY 
Research project report—27 :216 


ATTORNEY AND CLIENT, See Nonresident 
Lawyers 


AUTOMOBILES, See Motor Vehicles 


BAILMENTS 
Automobile to minor, imputed negligence— 
27:307 
Fungible goods—27 :409 
BAR ASSOCIATOIN OF KANSAS 
Committee Assignments (1958) —27:92 
Constitution and bylaws of —27 :386, 392 
Amendment of 1959—27 :390 
Notice of proposed—27 :297 
Journal of 
Report of editor—27:19 
Membership rolls (1958) 
Alphabetically by cities—27 :99 
Alphabetically by members—27 :116 
Armed forces, members in—27 :113 
Nonresident members—27 :114 
Mid-year meeting (1958)—27:196 
Proceedings (1958) annual—27:8 
Welcome to new lawyers—27 :4, 295 


BAR ASSOCIATIONS, GENERALLY 


American bar association 
Address by president—27 :46 
Kansans serving with ABA groups—27 :289 
Local, data on—27 :23 
BAR FOUNDATION, KANSAS 
Report on—27 :67 


BIOGRAPHY 
Beall, W. M.—27 :335 
Benson, Judge George J.—27 :293 
Fischer, Judge Edward L.—27:291 
Malone, Ross L.—27 :298 
Mellott, Judge Arthur J.—27:137 
Scovel, Jay W.—26:353** 
Vance, Judge Charles E.—27:291 


BOOK NOTICES 
Businesses, Buying, Selling and Merging— 
27:316 


Corporate Tax Election to Pass Income and 
Loss to Shareholders—27 :317 
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**Erroneously omitted from Index to Volume 2: 


Evidence, Jones On—27 :315 

Family Law—27 :414 

Federal Income Taxation of Corporations— 

27:414 

Investor, The Modern Prudent—27 :316 

Legal Aid Report (D.C.) —27:317 

Securities Act (Federal) Handbook—27 :315 

Social Worker, the Lawyer and—27 :415 

Tort Cases, Evidence Manual for—27:415 
CONSTITUTIONAL LAW 

Double jeopardy—27 :219 

Trial by jury 

Right to speedy trial—27 :85 

CONSTITUTION AND BYLAWS, 

See Bar Association of Kansas 


CONTRACTS 
Breach 
Improper medical treatment as 
Dental plates, special damages—27 :303 
CRIMINAL LAW 
Appeals to district court-—27 :376 
Discovery, pre-trial—27 :232 
Double jeopardy—27 :219 
Trial, see Constitutional Law 
See also Arrests 
DAMAGES 
Breach of contract, see Contracts 
Personal injury (cerebral stroke) —27 :249 
See also Torts 
DIRECTORIES, LEGAL 
Law lists and—27 :284 
DIVORCE 
Children, supervision of—27:177 
Insurance proceeds, see Insurance 
EDUCATION, LEGAL 
National conference on—27 :194 


EMINENT DOMAIN 
Aspects of law in Kansas—27 :336 
Separate trials on appeals—26:211* *; 27:228 


EMPLOYER AND EMPLOYEE 

Medical treatment, improper, see Torts 
EVIDENCE 

Discovery in criminal cases, pre-trial—27 :232 
INFANTS, See Bailments 
INSURANCE 


Life insurance 
Divorce, effect as to policies payable to 
wife—27 :82 


313). 
“408-411), May, 
e other, to the page. 





422 


LABOR LAW 


Act of 1955 (Kansas)—27:152, 173, 174 
shop agreements and “right to work” 
—27:348 
Amendment to Kansas constittuion (1958)— 
27:207 
Developments, some current—27 :353 
Federal pre-emption and twilight zone— 
27:157, 173, 174 
National labor relations board 
—* and procedures—27:145, 170 
to 


See also Workmen’s Compensation 
LAW DAY, U. S. A. 

Announcements—27 :286, 287 
LAW LISTS, See Directories, Legal 


LIBRARIES 

Law books needed overseas—27 :385 

State library 

Recent additions—27 :6, 175, 288, 384 

MEDICAL PROFESSION 

Code for attorneys and physicians—27 :62 

Medical treatment, improper, see Torts 
MINORS, See Baslments 


MOTOR VEHICLES 
Loaning to another, liability 
Minors, imputed negligence, owner-parent 
—27:307 
MUNICIPAL CORPORATIONS 
Torts, liability for 
Public officers—27 :230 
Author’s name correction—27 :409 
NEGLIGENCE, See Damages; Torts 
Imputed, see Baslments 
Tortfeasors act, see Torts 
NONRESIDENT LAWYERS 
Law practice rules changed—27:151 


PHYSICIANS, See Medical Profession 


PRACTICE AND PROCEDURE 
Pre-trial procedure 
Discovery in criminal cases—27 :232 
See also Nonresident Lawyers; Workmen's 
Compensation 


PRICES 
Diiscrimination, § 2 (a) of Robinson-Patman 
act—27 :399 
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PRIVACY, RIGHT OF 
Debtor and creditor—27 :80 


RAILROADS 
Regulation from 533 A.D. to 1958—27:186 


REAL PROPERTY, See Titles to Land 


REMINISCENCES OF THE BAR 
Hash—27 :88, 237, 319, 416 


RESTRAINT OF TRADE 
Robinson-Patman Act. § 2 (a) —27:399 


RETIREMENT, See Socéal Security 


SOCIAL SECURITY 
Retirement for self-employed—27 :1 


TAXATION 
Estates, certain federal questions—27 :344 


TITLES TO LAND 


Standards for title opinions 
Adoption of recommendations 
As of May, 1958—27:55 


TORTS 
Contributions among tortfeasors—27 :2 
Injury following fear of injury to another— 
27:224 
Invitees, negligence—27 :222 
Medical treatment, improper 
Breach of contract, see Contracts 
Liability for concurrent negligence, joint 
—27:301 . 
Liability of surgeon’s employer—27 :234 
Municipal liability, see Municipal Corpora- 


tions 
Privacy, right of —27:80 
See also Damages; Trials 
TRADE MARKS AND TRADE NAMES, 
See Unfair Competition 
TRIALS 


Negligence action 
Cerebral Stroke (moot trial) —27 :249 


UNFAIR COMPETITION 


Trade marks and trade names 
Dairy a statute (N.D.) construed— 
27:3 


WORKMEN’S COMPENSATION 
Practices and procedures—27 :367 
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VOLUME XXVII—NUMBERS |, 2, 3, 4 


AYLWARD, PAUL 1. EIDSON, 0. B. 
Separate Trials on Appeals from Condemna- President’s Address (1958)—27:12 
tion Awards—26:211** 
FONTRON, JUDGE JOHN 


BANOWETZ, LEONARD F. Fonts ane , 
Is Compulsory Unionism Now Berred in Criminal Appeals to District Court-—27 :376 


Kansas—27:207 GARD, JUDGE SPENCER A. 
BARNETT, R. S. Uniform Contribution Among Tortfeasors Act 
Hash—27:88, 237, 319, 416 —27:2 


HENDRIX ,THOMAS C. 


are, ee National Labor Relations Board—27:145, 
Railroad a from 533 A.D. to 1958 170 to 174 
—27:18 
MUSTARD, THOMAS D. 
BEATY, FRED A. Review of Certain Federal Estate Tax Ques- 
Agency Shop Agreement and Right to Work tions—27 :344 
Law—27:348 REYNOLDS, STEPHEN W. 
BIRNEY, JUDGE C. E. Federal Pre-emption and the Twlight o 
sh " ise in Labor Disputes—27 :157, 173, 17 
Supervision of Children in Divorce Cases— Labor Law, Some Current Developments— 
27:17 27.353 
CRANE, A. HARRY RHYNE, CHARLES S. 
Eminent Domain Today in Kansas—27 :336 Remarks as ABA President (1958)—27:46 
CURRY, EDWARD SONDKER, EDWARD H. 
Workmen’s Compensation Practices and Kansas Labor Statute and Procedures— 
Procedures—27 :367 27:152, 173, 174 
*Seudent authors are not listed. 
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Why attorneys 
have confidence in us 


We’ve won it the only way confidence is ever won: by doing 
a good job consistently. For more than forty years, attorneys 
all over the nation have depended on our title service. That’s 
the best testimonial we can think of for the way we perform. 


These are our services... 


e FOR THE ATTORNEY: Skilled, experienced help in work- 
ing out title problems. We place at your disposal all we 
have learned through a long career of specialization in this 
field. Often it opens the way to simple solution of an ap- 
a complex problem. And relieves you of a lot of 

etails. 


FOR THE PROTECTION OF YOUR CLIENTELE: Com- 
plete escrow service. Abstracts of title in our home office 
area. Title insurance anywhere in these states: 


Alabama, Arkansas, Colorado, Delaware, Florida, 
Georgia, Indiana, Kansas, Louisiana, Maryland, Mis- 
sissippi, Missouri, Montana, Nebraska, Nevada, 
Noith Carolina, Ohio, South Carolina, Tennessee, 
Texas, Utah, Virginia, Wisconsin, Wyoming, the 
Territory of Alaska and the District of Columbia. 


WE ALSO INSURE AGAINST LOSS on account of unmar- 


ketability of title ... And all of our services are backed 
by the sound resources of the company. 


feursas Ou bie Sonpany 


SINCE 1861 
Capital, surplus and reserves exceed $5,000,000.00 


Represented by 


The Guarantee Abstract Company, Inc. 


Joe F. Jenkins, State Agent 
Title Bldg., 727 Ann Avenue DRexel 1-0169 
Kansas City, Kansas 

















